THE LAWYER IN THE CORPS

Thoughts about the role of the attorneys within the Corps are probably as varied as thoughts about the role of lawyers in American society in general.  Those thoughts range from characterization of lawyers in lawyer jokes to the characterization of lawyers in the various codes of professional responsibility adopted by lawyers to direct their conduct. For any of the thoughts about Corps lawyers to have positive application for use some definition of the context in which the Corps lawyer practices must be addressed. This context is not only structural and organizational it is also conceptual and intellectual.

The structural and organizational aspects of a Corps lawyer's 

make-up are that he or she is part of a corporate group, a public corporate group, a professional public corporate group and a military professional public corporate group.

The conceptual aspects of the Corps lawyer's make-up are that he or she is trained in a profession that creates certain parallels to the professional military corporate entity he serves.  The interrelationship of the internal and external structure on the practice of law within the Corps is important to understand.  This parallel structure offers some interesting relationships between Corps Commanders and their lawyers that lead both to cooperative and competing relationships. More interesting, public good may come out of either type of relationship.

The law contains a basic doctrine not unlike military doctrines. Law expresses a traditional calling and requires an oath, not unlike the military tradition and oath. The law recognizes the role of 

adversary relationships in pursuit of legitimate interests as does the military recognize the role of combat to pursue legitimate national interests.

    This is because the client commander and the lawyer both view their role as public professional vocation which implicates a basic constitutional issue that has existed in a kind of tension for so long that we sometimes forget to notice. 

     The U.S. Army Corps of Engineers is an anomaly in that it is a military organization, that unlike other military organizations, has a well defined civil function unrelated to the duty to restore civil order in time of crisis or respond to national or natural disasters. 


Generally the presence of a military authority in any civil works program of most governments would be viewed as reflecting an antidemocratic sentiment threatening a republican form of government. Indeed pronouncements in the Bill of Rights as well as several legislative enactments like the Posse Comitatus Act demonstrate a concern for military intrusion into the civil affairs of the nation and its people.

     Nonetheless, the use of military engineers and surveyors

to open the west and its waterways matured into a program of 

public works developing and protecting the water based 

economic and cultural centers of the United States. Certainly 

this development of a civil function for the Corps of 

Engineers was in part the product of a historic set of 

circumstances unique to the 19th Century Manifest Destiny.

Nonetheless, the use of military engineers and surveyors to
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However, there is also a basic constitutional theme played out in the Corps' development of the nation’s Water Resources Program.

Just as the Corps Commanders gather their people together each summer to celebrate the birthday of an organization that is older than the founding document of the country it serves, so it should be remembered, that the agency's civil functions are based on a legal foundation developed in this country before the ratification of the Constitution itself.

The development of the nation’s waterways by the Corps was a fundamental part of the Organic Law in the United States expressed two years before the Constitution in the Northwest Ordinance of 1787, which set the great inland waters of the nation free from parochial interests of individual locales which later, through the institution of the Constitution's Commerce Clause and the anointing of Congress' plenary power over those waterways by Mr. Justice John Marshall created a potent force for physical and economic change in the Nation’s arteries of commerce on the coast and in the heartland as the Corps of Engineers cleared and snagged its way West.

These events of Manifest Destiny created a military

organization with significant civil responsibility based upon a plenary 

public power.

The implication for Corps lawyers is important. Alexis de Tocqueville wrote during this same period; "I cannot believe that a republic could hope to exist at the present time if the influence of lawyers in public business did not increase in proportion to the power of the people."

The lawyer in de Tocqueville's context is not engaged in a business, he is in public service. Those government lawyers and in particular the Corps lawyers are heir to that concept and defined by it. That concept of public practice is the expression of the basic values of a people defined through their laws. It is the understanding that as public power increases its expression of and adherence to the fundamental authorities given by each of us to all of us must increase‑not decrease. This is the fundamental understanding of a free people that power is not authority.

This role of the public practitioner is especially critical when carried out in the environment referred to already of a military organization carrying out an essentially civil mission with a potent constitutional power to support it.

In the case of the Commander and his lawyers the cultural definitions are especially important to understand. The military

ideal of Duty, Honor, Country is played out in very practical terms. In 

my experience the military commander views himself as a shaping 

instrument of nationally defined missions. His goal is the efficient, 

effective implementation of those missions. Duty, Honor, Country is not 

an idly considered order for those basic military values. It is through 

diligent performance of one's duty that honor comes and the country and 

its values are preserved.

It is in comparing and contrasting this military value system with the civilian lawyer's internal structure and professional outlook that the tension created by the parallel structure of the lawyers with commanders is manifest. The lawyer would generally view himself or herself as an analytic instrument for governing the implementation of nationally defined missions. If the military commander's credo is Duty, Honor, Country, the Corps lawyer’s credo will most often be country, honor, duty.

The professional lawyers’ training is for the purpose of analyzing and applying basic principles as embodied in the public expression by legislative, and judicial bodies, and executive authorities which create a theory of what our basic national values are and then to use an accepted professional standard (honor) to advise a client what his or her duty under a particular set of circumstances will be.

The lawyer begins with a definition of national values as expressed in law and derives a duty. The commander generally has a conceived expectation of duty imbedded in his culture and

training.
This difference can create great challenges and great

possibilities. 

      Lawyers and commanders should not confuse different assumptions with different goals. In fact as I have pointed out earlier several legal methods are similar to military methods of conducting business. The place of preexisting doctrines, the realty of adversary proceedings (conflict) the value of strategic and tactical planning for successful implementation are all similar. However, these skills are often used from different perspectives.

In my slide presentation I will attempt to share some of my experiences in regard to how these perspectives affect the practice of law and its impact on mission execution in the Army Corps of Engineers.

