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CHARGES

Combs v SSA, 91 MSPR 148, February 26, 2002.  Employee removed for: (1) inability to maintain regular attendance and (2) inability to perform assigned duties for medical reasons.  Here the employee had cerebral palsy, had had numerous on the job injuries and was subject to medical restrictions including a shortened day and restrictions on her physical activities at work.  Even under these restrictions, the employee was intermittently absent (over 50% of the time over a two year period).  On review, the Board upheld the removal, holding that with respect to the first charge, notwithstanding the fact that the employee was on approved leave, including OWCP leave, the action met the three criteria of Cook v Army.  The Board also sustained the second charge, finding a clear nexus between the appellant’s medical condition and the observed deficiencies in 1performance and rejecting the appellant’s claim that the action was required to be taken under Chapter 43 rather than Chapter 75.  It determined that there was no reasonable accommodation (including either a permanent part-time schedule or hiring another secretary) that could be provided and upheld the removal.  
Bledsoe v Justice, 91 MSPR 93, March 11, 2002.  Employee removed based on six charges, including: (1) improperly divulging information regarding a ongoing DEA investigation, (2) conduct unbecoming a DEA agent, (3) improperly accessing the agency’s confidential informant database, (4) exercising poor judgment by maintaining a close personal relationship with an attorney representing criminal clients, and (5) misuse of her government cell phone.  In an initial decision, several of these charges were not sustained and the penalty of removal was mitigated to a 30-day suspension.  On review by the full Board, all six charges were sustained and the penalty of removal sustained.  While noting that it is not free to simply disagree with an administrative judge’s assessment of credibility, the Board in an exhaustive analysis of those determinations, rules that the AJ erred in finding that several charges were not proven by the agency.

Haebe v Justice, Federal Circuit # 01-3319, April 29, 2002. The court reversed the Board and found that the agency had failed to demonstrate that the actions of the appellant constituted making a false statement.  The court held that to prove a false statement charge, the agency must prove that the employee supplied wrong information and did so with the intention of defrauding, deceiving, or misleading the agency.  The court also held that deference must be provided to the administrative judge’s credibility determination and such determination can only be overturned when sound reasons are presented.

Byrnes v Justice, 91 MSPR 551, June 4, 2002.  Employee was charged with: (1) dishonest conduct, (2) failure to follow department policies regarding plea agreements, and (3) violating agency policy by accessing pornographic websites using a government-owned computer.  While the full Board found that the administrative judge erred in sustaining a specification under the first charge, it held that all three charges were sustained and affirmed the penalty of removal.

Brehmer v FAA, Federal Circuit # 01-3174, June 25, 2002.  Failure to maintain the minimum separation between aircraft for a third time is grounds for removal of an air traffic controller.  While the agency followed its policy of providing additional training following the two prior incidents, the court found that such policy did not require the agency to again give her additional training when the third incident occurred – “this time creating the possibility, if not the likelihood, of a head-on air crash.”   It noted that the agency’s table of penalties recognized that removal could be appropriate for a first offense of the type the employee committed.

Gill v DOD, 92 MSPR 23, July 3, 2002.  The employee was demoted after being charged with: (1) failing to follow the instructions of her supervisor, (2) being disrespectful to him, and (3) making an unauthorized disclosure of confidential information.  On review, the full Board held that the agency failed to prove the first and third charges.  On the first charge, the Board found the employee to be more credible than the agency in claiming that she never received the instruction at issue.  As to the third charge, the Board held that since the agency charged the employee with violation of the Privacy Act, it was required to prove the elements of that Act and its regulations.  It found that the information disclosed to an EEO counselor appeared to fall within an exception to the non-disclosure provisions of the law and also held that the agency failed to show that the disclosed information came from a “system of records,” a key requirement of the Act.  The demotion was mitigated to a reprimand.

Jones v DOT, Federal Circuit # 01-3276, July 9, 2002.  The Voluntary Leave Transfer Program does not prohibit an otherwise proper removal of an employee, even if an employing agency has approved an employee’s participation in the program and the employee has a positive transferred leave balance.   Here the employee had over 14,000 hours of donated leave but there was clear evidence that the employee would never be physically able to return to work.  The agency removed the employee based on medical inability and that action was sustained by the court.
Viens v Interior, 92 MSPR 256, August 20, 2002.  Where an agency charges an employee with violation of its own agency policy regarding sexual harassment and that policy explicitly references the Title VII standard including creating a hostile work environment, the agency is required to prove that the appellant’s conduct violated Title VII.
Langham v USPS, 92 MSPR 268, August 21, 2002.  Employee was charged with failure to follow postal accounting rules, failure to account for postal funds, and mishandling mail matter.  In an initial decision, the AJ found that none of the charges could be sustained and further found that the agency had deprived the employee of due process when it relied on a charge different from one described in the proposal notice.  On review, the Board found no denial of due process, merged the first two charges, and sustained the third charge.  It remanded the case for a new review of the merged charge and a new determination of the appropriateness of the agency penalty (demotion to a lower grade).

Held v Interior, SF0752000298-I-1, September 30, 2002.   Two member Board splits and initial decision remains in case where OPM intervened.  OPM argued that the AJ required the agency to rebut employee’s arguments by compelling evidence, rather than by statutory standard of preponderant evidence.  Marshall:  employee properly removed for “intentionally disregarding agency policy and procedures and for acting without authority.”  Slavet:  employee’s actions may have been negligent, but agency failed to show requisite intent to disregard agency policy.  Initial decision reversing removal becomes final Board decision.    The employee was a Forestry Technician who went ahead with a prescribed fire notwithstanding the high wind and absence of required fire engines.  The resulting fire, conducted contrary to established agency procedures, escaped control and burned 2,000 acres, destroyed 23 residences, and cost the Federal government over $20 million dollars.  

O’Keefe v USPS, Federal Circuit # 01-3280, November 6, 2002.  In reviewing the Board’s decision affirming the removal of the employee, the court found that the Board’s conclusion that the conduct was egregious was based on facts neither supported by substantial evidence nor contained in the agency charge.  The court remanded the case to the Board for further proceedings and also directed the Board to consider whether the employee (representing himself) should have been specifically instructed the employee that he needed to present sworn testimony in support of his case.  Here, the employee was charged with improperly using the personal identifiers of another employee to fraudulently complete a mortgage application.  The court found that the evidence did not support the conclusion of the Board that the misconduct was egregious, finding instead that he participated in the scheme only by “suggestion and innuendo.” 
MITIGATION

Brown v Treasury, 91 MSPR 60, February 15, 2002.  The Board will not defer to an agency’s penalty determination where deciding official: (1) cannot recall considering the employee’s disciplinary history and (2) did not consider any penalty other than removal, given agency’s policy of zero tolerance for unauthorized access of tax information.   The Board also found the deciding official erroneously considered the employee’s 27 years of service to be an aggravating rather than a mitigating factor.   The Board mitigated the removal to demotion to a non-supervisory position.

Wentz v USPS, 91 MSPR 176, March 13, 2002.  Consideration of length of service as an aggravating, rather than mitigating factor in determination of appropriate penalty is not appropriate.  Similarly, consideration of prior injuries the employee had incurred on the job may not be considered in determination of appropriate penalty where the employee was not informed in the proposal notice that the agency would rely on such information nor was it shown that the employee was at fault in the incidents that caused his injuries.  Here the agency removed the employee when he parked his Postal Service vehicle, left the motor running, and failed to set the emergency brake, resulting in the vehicle rolling backwards into a guard rail.  The Board mitigated the agency penalty to a five-day suspension.
Halper v USPS, 91 MSPR 170, March 13, 2002.   Board mitigates removal of Postal Service supervisor to suspension for 30 days and demotion to a non-supervisory position.  Here the employee was charged with: (1) mistreatment of mail (he took a piece of mail containing a treasury check out of the normal mail stream and personally delivered it to his housemate) and (2) making a false statement (he requested sick leave to care for a dependent when he was not eligible for such leave).  The Board noted that the first offense involved poor judgment but actually resulted in earlier delivery of the mail and characterized the second offense as also poor judgment in not requesting annual leave.
Woods v Air Force, 91 MSPR 60, May 7, 2002.  Removal is an appropriate penalty when a supervisory teacher leaves a four year old child behind during an evacuation after a fire alarm.  Here the child was discovered by a fireman and carried outside.  No one was injured.  The agency charged the employee with negligence and failing to comply with agency rules concerning accounting for children under her supervision.  On appeal, the employee claimed that other employees were also responsible for the incident and they were not disciplined.  The Board found that the circumstances surrounding the appellant’s removal were different from that of other employees in that she had primary responsibility for the child and had also been previously counseled for a similar offense.  The Board also rejected the AJ’s mitigation of the penalty to 90 days and sustained the agency removal action. 

Guzman-Muelling v SSA, 91 MSPR 601, June 14, 2002.   The Board applies the Supreme Court’s decision in Gregory v USPS (2001), holding that it may independently review and take into account prior disciplinary actions subject to ongoing grievance proceedings when assessing the reasonableness of the penalty on a subsequent action.  In this case, the employee was suspended for 30 days based on several charges.  In determining the appropriate penalty, the agency took into account two prior suspensions imposed on the employee.  The agency action, including its reliance on prior discipline still subject to pending grievance procedures, was sustained.  The Board noted that its standard for reviewing prior discipline is set forth in Bolling v Air Force (1981). 

Bartram v USPS, 93 MSPR 74, October 21, 2002.  In another application of the Supreme Court’s holding in Gregory v Postal Service, the Board holds that the agency properly considered the employee’s prior discipline (a letter of warning) in determining the appropriate penalty (removal) for subsequent misconduct.  Here an AJ had (prior to the Supreme Court decision) ruled that the agency could not consider the prior discipline because it was the subject of a grievance at the time of the subsequent removal action. Nevertheless, based on its review of the case, the Board did mitigate the removal to a 45 day suspension (versus the 30 day suspension that the AJ had imposed).

Farrell v Interior, Federal Circuit # 02-3108, December 18, 2002.  The court affirmed the demotion of the employee for conduct unbecoming a police officer after he wrote a purported parody in which he used sexually explicit passages and insinuated that several easily identifiable officers were lesbians.  In his appeal to the court, the employee argued that the agency failed to abide by its table of penalties.  The court rejected this argument, holding that the agency table of penalties binds the agency only if the agency intended it to be binding.  Here, it noted that the table was called a “guide,” contained no mandatory language, and was not intended to be binding.  Finally, the court held that there was no constitutional requirement that an agency provide advance notice of the possible range of penalties.
INSUBORDINATION/CONDUCT UNBECOMING

Russo v USPS, Federal Circuit # 01-3154, March 26, 2002.  The appellant, a supervisor, was approached by another employee and when asked if he needed help – responded that he could “use a shoe shine.”   The employee complained that this was a racist comment that he found to be offensive.  The agency removed the appellant for conduct unbecoming a postal supervisor and described his comment as racist.  The court remanded the case to the Board concluding that although part the charge was sustained, the Board had declined to find that the comment rose to the level of a racist or ethnic slur.  Remanded for penalty determination in light of the court’s findings.

Beiber v Army, 287 F.3d 1358, May 2, 2002.  Employee is removed for insubordination, disrupting the workplace, and making a false statement concerning a supervisor.  The employee had several confrontations with co-workers and supervisors, stemming from his concern that his co-workers were wearing inappropriate casual clothing and that his supervisors failed to provide appropriate guidance.  The confrontations escalated, resulting in a five day suspension, a subsequent email in which the employee called his supervisor a liar, and the expression by several co-workers of concern that the employee might become violent.   Both MSPB and the Federal Circuit upheld the employee’s removal.   
Marezares & Testman v Navy, Federal Circuit # 01-3337, 3338, September 11, 2002.  The employees were employed on a ship heading into an area (Korea) with a high risk for biological weapons and were ordered to be vaccinated against anthrax.  They refused and were taken off the ship and the agency initiated removal actions against both employees.  An MSPB administrative judge upheld the removal and on review by the Federal Circuit, the court held that insubordination is a serious offense that disrupts the work place and interferes with and threatens the ability of the work force to perform its duties.  In this case, the court found that there was a clear and unjustified refusal to obey the lawful order of a superior.
Spahn v Justice, SF0752990454-I-1, January 9, 2003.  In considering whether a penalty imposed was discriminatory, the similarity of comparative employees’ conduct is controlling, rather than the charges the agency chose to bring against the employees.  Here the appellant and seven male employees received proposed removals from the same management official.  The agency entered into settlement agreements with all of the men who had not resigned subsequent to receipt of the proposal notices.  Under these settlement agreements, all of the men received 14-day suspensions and last chance agreements.  During the pendancy of her appeal of her removal, the agency rejected the appellant’s request for a similar settlement of her case.  In reviewing the case, the Board held that the appellant was “similarly situated” to the men even though the actual charges against her were labeled differently than the charges lodged against the men.  The Board examined the actual misconduct and also stated that the fact that the other actions were reduced to settlement does not preclude a finding that the appellant was similarly situated.  The Board stated the while the policy favoring settlement is strong, the policy against discrimination is stronger. The Board concluded that the agency had discriminated against the appellant based on her gender and ordered the agency to cancel her removal and substitute a penalty similar to that imposed on the other employees.  
REDUCTION IN FORCE

Wolf v DVA, Federal Circuit # 01-3046, January 28, 2003.  Reduction in the hours of an employee from 60 to 50 hours per pay period is neither a furlough nor a reduction-in-force and is not an action appealable to the Board.  The court here affirmed the Board’s decision and noted that the employee was not reassigned to a position at a lower grade or to one having a lower rate of basic pay. 
ATTORNEY FEES

Mudrich v Agriculture, DC0432010147-X-1, September 20, 2002.  Services rendered in connection with an agency action subject to the Board’s jurisdiction are compensable even though the services were provided prior to the filing.   Here the employee incurred $150 in expenses when he consulted with an attorney prior to the agency action and although he ultimately retained a different law firm, the Board ruled that such expenses could be recovered as attorney fees.

Sacco v Justice, Federal Circuit # 02-3043, January 21, 2003.  The Court applies the Supreme Court’s decision in Buckhannon v West Virginia Department of Health and Human Resources (2001).  In that decision, the Supreme Court held that where there is never a third party decision in an appellant’s favor – as when an agency rescinds an action prior to any MSPB decision, then the appellant cannot qualify as a prevailing party entitled to attorney fees.  Here, the agency rescinded its indefinite suspension of the employee subsequent to her filing an appeal with the Board but prior to any decision being issued.  Accordingly, the full Board ruled that there could be no entitlement to attorney fees because the employee could not qualify as a prevailing party. 
DISCRIMINATION

U.S. Airways v Barnett, U.S. Supreme Court # 00-1250, April 29, 2002.   Where a requested job placement as accommodation under the ADA conflicts with an established system of seniority in placement, the requested accommodation would ordinarily be unreasonable under the requirements of the ADA.  Here the employee injured his back and invoked seniority rights to transfer to a less physically demanding mailroom position.  Two employees with greater seniority sought transfer to the same position and the company ultimately declined to make an exception for the appellant to accommodate his disability.  The court found that such an accommodation would impose an “undue hardship” on the company and ruled against the appellant.

National Railroad Passenger Corporation v Morgan, U.S. Supreme Court # 00-1614, June 10, 2002.  The court holds that discrete discriminatory acts are not actionable under Title VII if they occurred more than 300 days before the plaintiff filed a complaint with the EEOC, even though such acts are related to acts alleged in timely filed EEO complaints.  By contrast, an employee may recover on a hostile work environment theory for acts occurring more than 300 days before complaint was filed with EEOC, so long as such acts were part of the same hostile work environment and at least one occurred within the 300-day period.

Barnes, et. al. v Gorman, U.S. Supreme Court # 01-682, June 17, 2002.  Punitive damages may not be awarded in private suits brought under the ADA and the Rehabilitation Act.

Haddon v Executive Residence at the White House, Federal Circuit # 01-6001, -6002, November 27, 2002.   Dismissal of a White House chef was not in reprisal for his having filed an EEO complaint.  In addition, his statements to the media about the First Family’s food preferences, food allergies, tardiness for dinner, and similar matters – were not protected under the First Amendment.  Here the employee alleged that he was discriminated against by the Chief Usher at the White House beginning in 1992 because of his engagement to an African American woman.  He filed an EEO complaint alleging that he was passed over for promotion because of this discrimination.   Around the time of this complaint, as a result of an update of his background investigation, the Secret Service suspended his access to the White House for two days.  One year later, upon appointment of a new Executive Chef, the entire kitchen staff was dismissed.  All except for the appellant were rehired.  The appellant then filed another EEO complaint.  The agency argued that the actual reason for the employee not being rehired was because he: (1) he violated the First Family’s privacy by speaking to the media, (2) made false allegations, filed lawsuits, and made threats against his co-workers, and (3) performed poorly in his job.  The EEOC found no discrimination in the decision not to rehire but did rule that his access to the White House had been suspended in reprisal for his earlier filing of an EEO complaint.  The court affirmed the EEOC on its decision regarding the failure to rehire the appellant and reversed the Commission’s ruling on the two day suspension, holding that such a suspension was not an adverse employment action.  
WHISTLEBLOWING
Dick v DVA, Federal Circuit # 01-3102, May 17, 2002.  Where an employee makes nonfrivolous allegations of involuntariness, the Board has jurisdiction to hold a hearing at which the merits of the employee’s claims will be adjudicated.   Here the employee alleged that he was coerced into accepting a demotion in retaliation for his whistleblowing activities.  In reviewing his IRA appeal, an AJ had ruled that MSPB lacked jurisdiction because the employee failed to prove by preponderant evidence that the demotion was not voluntary.  The court ruled that the employee had clearly presented sufficient evidence to confer jurisdiction on the Board and to entitle the employee to a hearing on the merits.  

Larson v Army, 91 MSPR 511, May 31, 2002.  The Board holds that agency failed to show by clear and convincing evidence that it would have suspended the employee absent his whistleblowing disclosures.  Here the agency suspended the employee for one day following his refusal to comply with an order which he considered to be dangerous and in violation of safety regulations.  Specifically, the employee was concerned that removal of a light fixture within a structure containing explosives was in violation of safety rules and had disclosed this concern to agency officials.  After the OSC declined to pursue his complaint of reprisal, the employee filed an individual right of action appeal with MSPB, claiming that both the suspension and a subsequent low performance rating were due to his whistleblowing.   On review, an administrative judge found that the agency showed by clear and convincing evidence that it would have taken the same actions absent the employee’s whistleblowing.  On appeal to the Federal Circuit, the court vacated the Board decision and remanded the case back to the Board.  On remand, the Board reviewed the evidence, concluded that the deciding official had at most, a slight motive to retaliate against the employee, but held that the employee’s refusal was based on his reasonable belief that the repair of the light fixture was a violation of safety regulations that might lead to serious harm to persons and equipment. The Board concluded that there was no evidence to show that the agency would have taken any action at all against any similar employee absent the whistleblowing.  The agency was order to cancel the suspension and reissue the employee’s appraisal with a higher rating. 

Francisco v OPM, Federal Circuit # 02-3028, July 9, 2002.  Mere reporting of publicly known information concerning alleged errors in the adjudicative process does not constitute a protected disclosure within the meaning of the Whistleblower Protection Act.  Here the employee filed an IRA appeal, claiming that OPM failed to reopen his claim for a retirement annuity in reprisal for his having made a protected disclosure under the WPA.  The court affirmed MSPB’s finding that it lacked jurisdiction, noting that the information that the employee divulged consisted simply of legal arguments raised by the employee in his prior proceedings before OPM and MSPB.

Harvey v Navy, 92 MSPR 51, July 16, 2002.  Reversing an initial decision which found reprisal for whistleblowing, the full Board concludes that the selecting official alleged to have acted in reprisal was never aware that the employee had engaged in protected activities.  The memorandum that the selecting official was alleged to have seen, was determined to not have placed him on notice of any whistleblowing on the part of the employee.  As a result, the Board found that the employee had failed to establish that any protected disclosures were a contributing factor in his nonselection. 

Rusin v Department of the Treasury, 92 MSPR 298, September 4, 2002.  The Board has jurisdiction over an Individual Right of Action (IRA) appeal if: (1) the appellant has exhausted his Office of Special Counsel (OSC) remedies and makes non-frivolous allegations that he made a disclosure protected under section 2302(b)(8), and (2) the disclosure was a contributing factor in the agency’s decision to take or fail to take a personnel action as defined by 5 U.S.C. § 2302(a).  

Carson v Energy, 92 MSPR 610, September 24, 2002.  An employee is not entitled to, as consequential damages, to be compensated for annual leave and LWOP he allegedly used pursuing his whistleblower reprisal case, or sick leave he allegedly used as a result of the actual whistleblowing reprisal itself.

Johnson v HHS, DC1221000199-B-2, September 30, 2002.  Allegations of wrongdoing by private contractors working for a Federal agency may constitute disclosures protected under the Whistleblower Protection Act if the government’s interests and good name are implicated in the alleged wrongdoing at issue and employee shows that they reasonably believed the information disclosed evidenced wrongdoing.  In addition, there is no requirement that an employee, who is responsible for investigating crime by Federal employees, reasonably believe that it was necessary, because the normal chain of command is unresponsive, to report such wrongdoing outside of normal channels.

Miller/Davis v DVA, 92 MSPR 610, September 30, 2002.  Reversing an initial decision, the Board finds that in reprisal for their whistleblowing activities, the agency took more severe action (combined 90-day suspension and demotion) against two employees than they would have taken had the two individuals not engaged in the protected activities.  While noting that the agency would likely have taken some disciplinary action against the employees in the absence of their protected activities, it found that the statute (5 USC 7701(c)(2)(B) requires that where an action is found to be based on any prohibited personnel practice, the agency action cannot be sustained and must be cancelled.
SETTLEMENT AND ENFORCEMENT

Kasarsky v MSPB, Federal Circuit # 02-3006, July 17, 2002.  An enforcement petition alleging breach of a settlement agreement which the Board retained authority to enforce, must be filed within a reasonable amount of time of the date of the alleged breach of the agreement, taking into account the date of the petitioning party’s knowledge of the alleged breach.  Here the agency (USPS) unsuccessfully claimed that the two year delay in an attorney in seeking payment of fees in accordance with a settlement agreement should excuse it from payment of such fees.  The court found that the agency shared responsibility for the delay and rejected the agency argument, although noting that the attorney would be “hard pressed to justify any entitlement of interest on the unpaid fees.” 
Mattern v Treasury, Federal Circuit #01-3253, May 30, 2002.  The court affirmed the Board in its earlier decision (in response to OPM petition for reconsideration) which held that the Board lacks jurisdiction to order back pay or other compensation resulting from nonappealable actions – here employee’s placement in restricted duty prior to his removal, which resulted in his losing ability to earn night differential pay and other premium pay.
Pope v FCC, Federal Circuit # 02-3134, November 27, 2002.  The term “priority consideration referral” as used in a settlement agreement, has the same meaning as does the term “priority referral” in federal employment law.  Here the parties had agreed in a settlement agreement that the employee would receive three opportunities for “priority consideration referral.”  When in a petition for enforcement, the Board ruled that the term used in the agreement had a different meaning, the employee sought review by the Federal Circuit.  In its decision, the court held that both terms have the same meaning: that the priority candidate will receive consideration prior to and separately from consideration given to other candidates.

MSPB PROCEDURE / DUE PROCESS
Crickard v DVA, DC0752010282-I-1, September 30, 2002.  When an appellant, in an appeal requiring the administrative judge to make credibility determinations, requests an in-person hearing, that request may not be denied in the absence of a showing of good cause.  The denial of an in-person hearing, in favor of a hearing held via teleconferencing violates the employee’s right to a hearing under 5 USC 7701(b)(1).
McCormick v Air Force, Federal Circuit # 02-3031, October 4, 2002.  The court extends the application of its previous decision – Van Wersch v HHS (1999).  On rehearing, the court held that the term “employee” is defined by statute under 5 USC 7511(a) and that while the employee did not meet the definition of employee under 5 USC 7511(a)(1)(i),  she did meet the definition under 7511(a)(1)(ii).  Here the employee, who had previously completed a one-year probationary period, transferred to a new position at a new agency which explicitly required completion of a new probationary period.  When she was removed prior to completion of the new probationary period, she claimed that she was covered under 7511(a)(1)(ii) which only requires completion of one year of service under other than a temporary appointment.  The Federal Circuit held that she was covered by Chapter 75 and remanded the case back to the Board for further proceedings.  OPM has sought en banc review of the court’s decision.

Adams v Treasury, Federal Circuit # 01-3385, January 8, 2003.  The placement of seasonal employees in a non-duty, non-pay status for two weeks each year, in accordance with the conditions set forth in the employee’s individual employment agreement, is not an adverse action “furlough” appealable to the Board.  Here the agency complied with OPM’s regulations that compelled the agency to place 132 seasonal employees in a non-duty, non-pay status for one pay period each year.  The court reviewed the OPM requirements as well as the other circumstances surrounding the agency action and ruled that the action did not constitute a furlough. 

PART 300

Bush v OPM, Federal Circuit # 02-3304, January 14, 2003.  The court rules that the decision of OPM to suspend the examination process for selection of Administrative Law Judges is an “employment practice” under 5 CFR Part 300 and is appealable to the Board.  Here the employee was told that he could not compete under an examination process that OPM had suspended because he had only completed the first part (of four parts) of that process.  OPM suspended the ALJ examination based on a separate MSPB decision that held that the mathematical formula used in the exam was invalid.  The court found that such a decision by OPM was indeed “an employment practice,” and that the employee was entitled to argue before the Board that such practice violates the requirements of Part 300.
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