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I.  STATUTORY AND REGULATORY PROCESS 

  An agency may demote or remove an employee for unacceptable performance in one or more critical elements of established performance standards.  5 U.S.C. § 4301(3); Belcher v. Dept. of Air Force, 82 M.S.P.R. 230 (1999).

A.
The agency's performance appraisal system must be approved by OPM.  5 U.S.C. § 4302(b); 5 C.F.R. § 430.206.


B.
Critical elements must be consistent with the duties and responsibilities of the position.  5 U.S.C. § 4302(b)(1); 5 C.F.R. § 430.20(b).

C.
The employee performing unacceptably must be given a reasonable opportunity to demonstrate acceptable performance prior to demotion or removal.  5 U.S.C. § 4302(b)(6); 5 C.F.R. § 432.20(b).

D.
Demotion or removal may be based only upon instances of unacceptable performance occurring one year prior to the notice.  5 U.S.C. § 4303(c)(2); 5 C.F.R. § 432.203(c).

E.
The employee must be given 30 days advance notice of a proposed demotion or removal identifying specific instances of unacceptable performance and critical elements.  5 U.S.C. § 4303(b)(1)(A).

F.
The employee is entitled to representation with a reasonable time to respond orally or in writing.  5 U.S.C. § 4303(b)(1)(B) and (C); 5 C.F.R. § 432.204(c).

G.
A written decision must issue specifying instances of unacceptable performance upon which the action is based, be concurred with by a higher level official than the proposing official, and be issued within 30 days of expiration of the notice period. 5 U.S.C. §§ 4303(b)(1)(D) and (c)(1).

H.
The final decision by the agency must provide notice of the 30‑day time limit for appeal, a copy of or access to a copy of MSPB regulations, an appeal form, and notice of any right an employee has to file a grievance.  5 U.S.C. § 4303(e); 5 C.F.R. § 432.206(a); 5 C.F.R. § 1201.21(a), (b) (c), and (d).

II.  SEMINAL BOARD DECISIONS

A.
Callaway v. Army, 23 M.S.P.R. 592 (1984).  Held absolute performance standards (i.e., those which allow for no error) generally constitute an abuse of agency discretion unless injury, death, breach of security or great monetary loss would result from a single failure to acceptably perform.  Also held an action brought under Chapter 43 cannot be converted to Chapter 75 action before the Board.  (Cf, Hanratty v. FAA, infra at III.E.)

B.
Gende v. DoJ, 23 M.S.P.R. 604 (1984).  Chapter 43 established the exclusive procedure for actions based upon unacceptable performance except when a mixture of unacceptable performance and misconduct exists, the agency can show that providing the employee an opportunity to demonstrate acceptable performance is likely to result in injury, death, breach of security or great monetary risk; insubordination exists stemming from refusal to perform; or, Chapter 43 is inapplicable to the agency or employee. (NOTE:  Ruling rejected by the Court of Appeals for the Federal Circuit which held Chapter 75 remains available for unacceptable performance based adverse action. See, Lovshin v. Navy, infra at III.A.)

C.
Griffin v. Army, 23 M.S.P.R. 657 (1984).  Agency must prove by substantial evidence that an OPM‑approved performance appraisal system existed prior to initiation of the Chapter 43 action.

D.
Lisiecki v. Federal Home Loan Bank, 23 M.S.P.R. 633 (1984).  The Board has no authority to mitigate the agency choice to demote or remove incident to a Chapter 43 action. (See, Lisiecki v. MSPB, infra at III.B.)

E.       Sandland v. GSA, 23 M.S.P.R. 583 (1984).  Under Chapter 43 an agency must prove by substantial evidence an employee was afforded a reasonable opportunity to demonstrate acceptable performance before it initiated adverse action procedures.  (See, Martin v. FAA, infra at III.D.)


F.
Shuman v. Treasury, 23 M.S.P.R. 620 (1984).  Agency may take action under Chapter 43 on a single component of a multiple component critical element provided: employee is required to perform acceptably with respect to each component; appellant's unacceptable performance on a single component warrants an unacceptable rating on the critical element as a whole; and employee was, or should have been, aware of the significance of the component at issue.  (See, Adkins v. HUD, infra at III.C.)

 III. COURT REVIEW OF SEMINAL BOARD DECISIONS

A.
Hanratty v. FAA, 780 F.2d 33 (Fed. Cir. 1985).  Holds that agency must specify at the outset of processing an adverse action whether it is being taken pursuant to Chapter 75 or Chapter 43.  When the Board is confronted with the question of choice of procedures, it does not have the authority to decide which applies. (Cf, Callaway v. Army, supra, at II.F.)

B.
Lisiecki v. MSPB, 769 F.2d 1558 (Fed. Cir. 1985), cert. denied, 106 S.Ct. 1514 (1986). Affirmed the Board decision in Lisiecki v. Federal Home Loan Bank, supra, describing Chapter 43 as a new provision, designed as a limitation on Board review, which was enacted by Congress for the specific purpose of avoiding burdens existing on agencies prior to the CSRA and which continue under Chapter 75. 

C.
Lovshin v. Navy, 767 F.2d 826 (Fed. Cir. 1985), cert. denied, 106 S.Ct. 1523 (1985).  Rejected the Board decision in Gende v. DOJ, supra, because Board decisions reflected inconsistent determinations of Chapter 43 and Chapter 75 availability; there exists no express Congressional repeal of long history of use of Chapter 75 for performance cases; and Chapter 43 and Chapter 75 are simply available to agencies as separate procedural mechanisms which create no conflict and produce neither omissions nor anomalies.

D.
Adkins v. HUD, 781 F.2d 891 (Fed. Cir. 1986).  Blessed the Board decision in Shuman v. Treasury, supra, paying particular attention the requirement on the agency to demonstrate the employee was, or should have been, aware of the significance of the critical element component at issue. 

E.
Martin v. FAA, 795 F.2d 995 (Fed.  Cir. 1986).  Blessed the Board decision in Sandland v. GSA, supra, that affording a reasonable opportunity to demonstrate acceptable performance is a substantive requirement, but need only be proved by substantial evidence.

IV. OPM APPROVAL OF AGENCY

Mendez v. Labor, 25 M.S.P.R. 172 (1984).

Bare assertion by agency that its performance plan had been approved is not enough.

Chennault v. Navy, 29 M.S.P.R. 122 (1985)

In absence of rebuttal evidence, agency regulation stating the basic performance plan was approved by OPM was sufficient to meet burden of showing that the performance plan had OPM approval.

Harris v. Agriculture, 29 M.S.P.R. 93 (1985)

Agency failed to show revised appraisal plan had been approved by OPM.

Mazzarino v. Air Force, 28 M.S.P.R. 224 (1985)

Stipulation by parties that agency appraisal system had been approved by OPM satisfied burden of proof.

Wapinsky  v. Army, 28 M.S.P.R. 616 (1985)

Contingent approval letter, confirmed by subsequent disinterested witness statement of OPM approval, held to be sufficient proof of approved plan.

Whitney v. Treasury, 28 M.S.P.R. 330 (1985)

Approval of agency‑wide appraisal system by OPM is sufficient to cover agency's subcomponents when system for implementing subcomponent is developed in accordance with agency‑wide system.

Alexander v. Commerce, 30 M.S.P.R. 243 (1986)

OPM letter approving changes in agency's performance appraisal system was sufficient to show OPM approval of agency's system, in light of other correspondence between OPM and agency concerning approval of entire agency plan.

Greer v. Dept. of Army, 79 M.S.P.R. 477 (1998)


OPM must have approved an agency’s performance appraisal system prior to the agency taking an action against an employee for unacceptable performance.

Daigle v. Dept. of Veterans Affairs, 84 M.S.P.R. 625 (1999)


An agency no longer must meet a burden of establishing that its performance appraisal plan was approved by the OPM.  An agency only has to submit evidence of OPM approval if an appellant alleges that there is a reason to believe that an agency’s performance appraisal plan is not in compliance with the law.

V. REASONABLENESS OF PERFORMANCE STANDARD

Benton v. Veterans Administration, 37 M.S.P.R. 284 (1988)

Standard which is overly broad (because  it  applied to  nearly  all  of  the  employee's activities) and requires near perfect performance is invalid.

Blain v. Veterans Administration, 36 M.S.P.R. 322 (1988)

99.91% accuracy rate for file clerk performance standard was invalid because it required near perfection.  In Lewis v. Dept. of Army, 38 M.S.P.R. 91 (1988) 98% accuracy rate for secretary performance standard was invalid because it required near perfect performance. 

Sherrell v. Air Force, 47 M.S.P.R. 534 (1991)

When agency uses a 3‑level rating system, rather than a 5‑level rating system, the lack of a written standard other than "Fully Successful" does not require improper extrapolation of more than one level to determine unacceptable performance, when the written standard itself adequately informs employee of requirements for acceptable performance.

Burnett v. DHHS, 51 M.S.P.R. 615 (1991)

Board must consider validity of performance standards, regardless of whether validity has been raised by the parties.

Smith v. Dept. of Veterans Affairs, 59 M.S.P.R. 340 (1993).

An absolute standard may be valid where a single failure to meet the standard could result in death, injury, breach of security, or great monetary loss.

Neal v. Defense Logistics Agency, 72 M.S.P.R. 158 (1996).


In Chapter 43 cases, an agency is required to prove its action was based on valid performance standards and the Board is obliged to consider this issue, regardless of whether it has been raised by the parties.  If the agency’s performance standards are invalid, it will preclude the Board’s consideration of an employee’s alleged performance deficiencies. 

Boyd v. Dept. of Navy, 88 M.S.P.R, 435 (2001).


In a Chapter 43 removal case, an agency must use valid performance standards; it must prove that the standards meet the statutory requirements, and do not constitute an abuse of discretion.  Performance standards must be specific enough to allow an employee with a firm benchmark toward which his or her performance may be aimed.  If the Board finds that a performance standard is invalid, the board will not rewrite the standard to achieve reasonable results.  The Board will reverse the agency action and the employee’s perfomance will not be considered.

Thompson v. Dept. of Navy, 89 M.S.P.R. 188 (2001).


If an agency is unable to demonstrate by  substantial evidence that the performance standards on which it relied in taking an action under Chapter 43 are realistic and reasonably attainable, the action cannot be sustained. In this case, an agency’s establishment of a three-error limit at the beginning of an employee’s performance improvement plan (PIP) for an acceptable rating did not have the effect of denying an employee his right to a reasonable period to demonstrate acceptable performance, where an agency added no new elements or standards, but only clarified the standards that had been in effect for the preceeding seven months.

 VI. NOTICE OF PERFORMANCE STANDARDS AND CRITICAL ELEMENTS

Siegelman v. HUD, 14 M.S.P.R. 326 (1983)

Employee is entitled to challenge performance standards in a Chapter 43 action.  When that occurs, the Board will review the standard to determine whether agency abused its discretion in establishing it.

Benton v. Labor, 25 M.S.P.R. 430 (1984)

Coworkers' opinions on the validity of performance standards are entitled to little weight.  That standards were eventually replaced does not raise a strong inference that they were unworkable and arbitrary.

Cross v. Air Force, 25 M.S.P.R. 353 (1984)

It is a substantive right, not just a procedural matter, that employees be made aware of and understand performance standards and critical elements.

Seay v. Health and Human Services, 24 M.S.P.R. 688 (1984)

Where job involves a broad range of duties of varying  significance  and  complexity, standards using terms like "usually" and "generally" are not unreasonable.

Baker v. Defense Logistics Agency, 25 M.S.P.R. 614 (1985), aff d, 782 F.2d 1579 (Fed. Cir 1986)

By use of written and oral instructions, as well as other methods of informing the employee of the agency's expectations, agency gave meaningful content to otherwise imprecise performance standard.

Beverly v. Defense Logistics Agency, 27 M.S.P.R. 600 (1985)

The statutory provision requiring that performance standards be communicated to employees does not require that agencies also offer them an opportunity to participate in the development of those standards prior to taking action under Chapter 43.

Blumenson v. Health and Human Services, 27 M.S.P.R. 259 (1985)

Where performance is measured against a multiple component standard and agency fails to prove it unacceptable under the specific component charged, agency may not prove its case by asserting that performance under the standard as a whole is unacceptable.

Donaldson v. Labor, 27 M.S.P.R. 293 (1985)

Standing alone, performance standards which require more than one level of extrapolation below a singular written standard to determine unacceptable performance are not sufficient to ensure adequate communication of standards in order to provide for a bona fide opportunity to demonstrate acceptable performance.

Evans v. Treasury, 28 M.S.P.R. 366 (1985)

Where position involves exercise of professional judgment, not susceptible to a mechanical rating system, agency does not act unreasonably in establishing standards which include the judgment of supervisors in rating performance.

Komara v. Veterans Administration, 28 M.S.P.R. 239 (1985)

Where some of the deadlines for the performance of certain tasks were set for the agency's convenience and did not involve life‑threatening situations, agency abused its discretion by establishing absolute standards.

Roberson v. Health and Human Services, 29 M.S.P.R. 201 (1985)


Performance standard is not invalid simply because it could have been written more precisely.

Rocheleau v. SEC, 29 M.S.P.R. 193 (1985)

Totally objective standards may be improper.  Where agency established numerical production standard based on national average and where no  other employee in appellant's office ever met that standard, agency must show that either approximately the same time was required of the appellant to do all tasks or that the complexity of the tasks assigned to appellant mirror those included in the average.

Ruiz v. Amy, 27 M.S.P.R. 547 (1985)

It is proper to use position description and instructions given employee in order to determine whether what appears to be an absolute standard in actuality is not absolute.

Santiago v. EEOC, 26 M.S.P.R. 633 (1985)

Where standards of all other employees in appellant's unit changed during the period which included his PIP, but appellant was kept on the old ones, action is proper as long as standards to which he is held do not reflect an abuse of discretion.

Walker v. Treasury, 28 M.S.P.R. 227 (1985)

Board may review standards to determine whether they meet requirements of 5  U.S.C. § 4302(b)(1) and OPM guidelines.  Agency has burden to demonstrate that the standards are not an abuse of  discretion.  Percentage‑based standard is logically more objective and equitable than fixed‑number standard where volume of work handled fluctuates.  Standards requiring near perfection in a clerical function not shown to be valid.  Agency assertion, without more, that others meet the standard is insufficient to overcome lack of showing that it was realistic or reasonably attainable.

Weirauch v. Army, 26 M.S.P.R. 53 (1985), aff d, 782 F.2d 1560 (Fed.  Cir. 1986)

Agency has burden to prove by substantial evidence, in response to employee challenge, that it made him aware of and he understood standards and elements.  Otherwise, charged unacceptable performance cannot be considered.  No error shown in fact that agency changed employee's performance standards during the rating period.

Wilson v. Health and Human Services, 770 F.2d 1048 (Fed.  Cir.  1985)

Standards must be reasonable, sufficient to permit accurate measurement of performance, and adequate to inform the employee of what is needed to be acceptable.  They must be sufficiently precise and specific to invoke a general consensus as to their meaning and content.  Quantitative standards are not required in all situations.  Certain technical or higher level jobs require more subjectivity in rating.

Alexander v. Commerce, 30 M.S.P.R. 243 (1986)

Facially ambiguous standard does not fail where it has been given content in other ways and thereby made objective.

DePauw v. International Trade Commission, 782 F.2d 1564 (Fed.  Cir. 1986)

Where written standards questionably meet the statutory requirements, showing the employee was given detailed instructions, specific criticisms, and consultations so that he should have known his obligations, gave the standards sufficient content to satisfy the statutory criteria.

Papritz v. Justice, 31 M.S.P.R. 495 (1986)

Agency met burden to show it communicated the substance of the critical elements to employee where upon taking the job he was made aware of the general requirements of the job, he was later given a position description, he received specific instructions on the content of the standards, was made aware of the agency's expectations and he was counseled before being placed on PIP.

Williams v. Health and Human Services, 30 M.S.P.R. 217 (1986)

Where standards can be read to require higher level of performance at the minimally satisfactory level than at the fully successful level, they are neither reasonable nor accurate.  Agency may not raise the requirements of standards under the guise of giving them content.

Byrd v. Army, 32 M.S.P.R. 300 (1987)

Rule in Donaldson v. Labor, 27 M.S.P.R. 293 (1985), which prohibits extrapolation more than one level above or below a written standard, applies to ratings on individual elements rather than the summary overall rating.  See, Cochran v. VA, 35 M.S.P.R. 555 (1987).

Cochran v. VA, 35 M.S.P.R. 555 (1987)

Clarifies the holding in Byrd v. Army, 32 M.S.P.R. 300 (1987), to be consistent with Donaldson v. Labor 27 M.S.P.R. 293 (1985).  Rule is that a system which requires extrapolation more an one level beyond a written standard generally violates the objectivity requirement, but that defect can be cured by explanatory communications.

Duggan v. Health and Human Services, 33 M.S.P.R. 568 (1987)

Standards which are sufficiently vague that they permit what is actually unacceptable performance to be rated as minimally acceptable, absent further definition, are invalid.

Iacaboni v. Army, 33 M.S.P.R. 663 (1987)

Rule in Donaldson v. Labor, 27 M.S.P.R. 293 (1985) applies to extrapolation more than one level above or below a written standard for individual critical elements, not to the summary rating of an employee's overall performance.

McLaughlin v. Army, 34 M.S.P.R. 334 (1987)

That an employee's position description does not specifically contain a duty which forms the basis for a critical element does not render that performance standard and element invalid.

Mouser v. Health and Human Services, 32 M.S.P.R. 543 (1987)

Agency may use performance indicators, which are not part of the formal standards, to give content to those standards.  Agency may modify quantity and quality of performance required as long as it results in reasonable standards which are communicated to the employee.

Rogers v. DoD Dependent Schools, 814 F.2d 1549 (Fcd.  Cir. 1987)

Performance standards for a teacher required some subjective evaluation but were sufficiently objective that most people would know what they required.  Moreover they were "fleshed out" in meetings and numerous written instructions.

Ryerson v. Army, 35 M.S.P.R. 123 (1987)

Although performance standard was somewhat vague on its face, appellant's long experience in the job, coupled with detailed communications and specific instructions, rendered it valid.

Wallace v. Air Force, 34 M.S.P.R. 605 (1987)

Where performance standard contains no explicit timeliness requirement, charge of untimeliness cannot be basis for Chapter 43 action; unless requirement of standard that work product "conform to instructions" can, under the particular circumstances, be reasonably construed to include that aspect.

Williams v. Treasury, 35 M.S.P.R. 432 (1987)

Where the agency has the ability to set a reasonable standard based on information it has before it, the setting of one which is otherwise unrealistic, renders it invalid.  In this case, appellant's keystroke rate was set without reference to readily available information about the number of hours she spent on the machine.  This factor had a direct bearing on the reasonableness of a keystroke standard.

Clarke v. Health and Human Services, 37 M.S.P.R. 63 (1988)

When appellant first claims at hearing that standard was invalid because it did not adequately communicate the performance expected, Board must allow agency reasonable opportunity to present rebuttal evidence that agency provided specific instructions and detailed implementation of standards at the beginning of the PIP.

Eibel v. Navy, 857 F.2d 1439 (Fed.  Cir. 1988)


Standards that are subject to various interpretations and meaningless subjective  evaluations which cannot be shown to have been clarified are invalid.

McKenzie v. EEOC, 38 M.S.P.R. 380 (1988)

Action cannot be sustained for unacceptable performance in a single element when agency defines unacceptable performance as failing to meet "more than one critical element."

Stone v. Health and Human Services, 38 M.S.P.R. 634 (1988)

Standard defining "Partially Met" as "falling somewhat short of "Met" is impermissibly vague, rendering it invalid.  Absent a valid standard, Board cannot consider performance deficiencies since no measure exists.

Luscri v. Army, 39 M.S.P.R. 482 (1989)


Three levels of rating ("exceeded," "met" and "not met") for critical elements was acceptable; a minimally acceptable rating is not required.

Ortiz v. Justice, 46 M.S.P.R. 692 (1991)

The Administrative Judge may raise the issue of validity of performance standards sua sponte without error, even though the issue was not raised by either party, especially where standards are literally backwards, in that they define unacceptable performance as minimally acceptable, and otherwise provide no basis for measuring employee performance.

Smallwood v. Dept of Navy, 52 M.S.P.R. 678 (1992)

An agency may change an employee's performance standards at any time so long as it does so according to a reasonable standard and makes the employee aware of the modifications.

Romero v. EEOC, 55 M.S.P.R. 527 (1992), aff’d, 22 F.3d 1104 (Fed.Cir. 1994)(Table)


An agency is not required to include in each performance standard specific indicators of quantity, quality, and timeliness to evaluate work performance standards and critical elements must permit, to the maximum extent feasible, accurate evaluation of job performance on the basis of objective criteria related to position.

VII. PENALTY SELECTION

Patane v. Air Force, 25 M.S.P.R. 36 (1984)

Board lacks authority to review or modify agency's choice of removal or demotion action under Chapter 43.

Hawkins v. Commerce, 27 M.S.P.R. 430 (1985)

Board has no authority to determine whether a demotion  of  two grades is unreasonably harsh.

Sokolove v. Treasury, 30 M.S.P.R. 180 (1986)

Performance based action brought under Chapter 75 procedures allows the Board to exercise authority to mitigate the penalty selection of the agency.
Rogers v. Transportation, 33 M.S.P.R. 690 (1987)

If agency is to prevail in performance based action brought under Chapter 75 procedures, it must show the action was taken for such cause as promotes the efficiency of the services.

Cook v. EEOC, 50 M.S.P.R. 660 (1991)

Arbitrator can not mitigate penalty selected by agency in a valid performance  based  action.

VIII.  OPPORTUNITY TO IMPROVE PERIOD (PIP)

Frish v. Veterans Administration, 24 M.S.P.R. 610 (1984)

Approved of the guidance in FPM Letter 432‑1 stating that a reasonable time to improve depends on the nature the employee's position, the deficiency involved, the time required to demonstrate acceptable performance, and other special circumstances, such as extended leave and alcohol or drug problems. (NOTE: Modified by Sullivan v. Navy, infra.)

Mattes v. Army, 24 M.S.P.R. 477 (1984)

A 30‑day period may be sufficient if appellant is provided earlier guidance, but such a period is not sufficient where the appellant was not the sole person responsible for the projects and the delay incurred was due to circumstances beyond the appellant's control.

Boggess v. Air Force, 31 M.S.P.R. 461 (1985)


When standard which resulted in unacceptable performance is changed so substantially that it is in essence a "new" standard, it is improper to place an employee immediately into the opportunity to improve period under the "new" standard since the performance has not yet been deemed unacceptable under the "new" standard.

Coleman v. Army, 27 M.S.P.R. 305 (1985)

Agency presented substantial evidence that it had provided appellant with legitimate opportunity to improve his performance, despite any lack of qualifications, by assisting him with training and counseling.

Colgan v. Navy, 28 M.S.P.R. 116 (1985)

An employee cannot properly be placed in a PIP based on a  marginal performance rating. Thus, a removal for unsatisfactory performance during such an opportunity period is improper.

Deskins v. Navy, 29 M.S.P.R. 276 (1985)

Appellant had been denied a reasonable opportunity to demonstrate acceptable performance where during the opportunity period his project leader subjected him to verbal abuse, insults, and harassment that interfered with his ability to work, told others that appellant would not be employed at the agency for long, and denied appellant the overtime and computer access granted others in order to allow them to finish their projects.

James v. Veterans Administration, 27 M.S.P.R. 124 (1985)

Board held that an agency cannot demote or remove an employee, who satisfactorily performed during the improvement period, for the error which preceded and precipitated the warning notice and improvement period. (NOTE: Modified by Sullivan v. Navy, infra.)

Pine v. Air Force, 28 M.S.P.R. 453 (1985)

Opportunity to demonstrate acceptable performance exists where appellant was notified in writing of performance deficiencies, was counseled on numerous occasions by agency of receded improvement, was directed to educational resource material to aid performance and was advised to obtain assistance from his predecessor in the position.

Zang v. Defense Investigative Service, 26 M.S.P.R. 155 (1985)

No fair and meaningful opportunity to improve existed where counseling sessions were disparaging, without guidance on how to improve, or did not warn appellant of future consequences.

Alexander v. Commerce, 30 M.S.P.R. 243 (1986)

90‑day improvement period held sufficient for employee who was provided supervision and guidance during PIP.

Bare v. Health and Human Services, 30 M.S.P.R. 684 (1986)

While appellant was only provided 17 days to complete task, he in fact took an additional 31 days, so the length of the opportunity period actually provided was reasonable.

Papritz v. Justice, 31 M.S.P.R. 495 (1986)

Period scheduled during which employee is to be given the opportunity to demonstrate acceptable performance may be extended in order to accomplish a meaningful rating.

Martin v. FAA, 795 F.2d 995 (Fed.  Cir. 1986)

Performance deficiencies prior to the performance improvement period may be considered in addition to unacceptable performance during the performance improvement period.

Fairall v. Veterans Administration, 33 M.S.P.R. 33 (1987), aff d, 844 F.2d 775 (Fed. Cir. 1987)

An opportunity to improve is not required prior to initiation of Chapter 75 performance based action.  However, the lack of an opportunity period is relevant in considering  the  reasonableness of the penalty.

Macijauskas v. Army, 34 M.S.P.R. 564 (1987)

Relevant factors to be considered in determining whether appellant was afforded a reasonable opportunity to improve are nature of duties and responsibilities of position, performance deficiencies involved, and amount of time allowed to permit appellant to demonstrate acceptable performance.

Jones v. Nat'l Gallery of Art, 36 M.S.P.R. 602 (1988)

Delaying 12 days into a 90‑day PIP before communicating a specific requirement to appellant, thereby allowing only 78 days to satisfy the requirement, does not render the PIP unreasonable.
Sullivan v. Navy, 44 M.S.P.R. 646 (1990)

Agency may rely upon unacceptable performance as to the same critical elements both prior to and after the performance improvement period, so long as the agency initiates the proposed removal or demotion not more than one year from the beginning of the performance improvement period. (NOTE: Modifies Frish v. Veterans Administration and James v. Veterans Administration, supra.)
Brown v. Veterans Administration, 44 M.S.P.R. 635 (1990)

In accord with Sullivan v. Navy, supra, emphasizing that performance must be viewed in context of employee's performance plan and that the performance improvement period may not be used to either reduce or increase the standards of performance established in that performance plan.

Jahn v. Agriculture, 45 M.S.P.R. 514 (1990)

Agency is not required to provide a performance improvement period prior to an otherwise legitimate reassignment of employee where performance in a critical element is unsatisfactory but overall performance is at least minimally acceptable.

Mitchell v. Dept of Defense, 54 M.S.P.R. 641 (1992)

A person is given a reasonable opportunity to improve on a mythical exercise rather than a duty under his job description, where a fictional exercise simulated actual performance that would be expected of an employee to achieve an acceptable level of performance.

Corbett v. Dept. of Air Force, 59 M.S.P.R. 288 (1993)

An agency is not required to provide an employee with any formal training as part of the performance improvement period. However, if the agency promises assistance during the performance improvement period, it must deliver or the agency fails to meet its burden of affording the employee an opportunity to demonstrate acceptable performance.

Hober v. Dept. of Army, 64 M.S.P.R. 129 (1994)

An agency has the burden to establish that an employee had a reasonable opportunity to improve his performance to an acceptable level.

Gjersvold v. Dept. of Treasury, 68 M.S.P.R. 331 (1995)

In a performance based action, an agency must prove by substantial evidence that it afforded an employee a reasonable opportunity to demonstrate acceptable performance.

Goodwin v. Dept of Air Force, 75 M.S.P.R. 204 (1997)


Employee was afforded a reasonable opportunity to demonstrate acceptable performance and did not prejudge her performance.  The employee failed to undertake items required by a critical performance element and her supervisor did not undertake to sabotage her performance or decide to remove her regardless of her performance during the performance improvement period.  The supervisor indicated he fully expected the employee to demonstrate acceptable performance based on the relatively simple nature of the performance improvement tasks. The employee did not require training or counseling on items she was required to perform during the performance improvement period. 

Greer v. Department of the Army, 79 M.S.P.R. 477 (1998)


An agency must give an employee a reasonable opportunity to demonstrate acceptable performance before initiating an action for unacceptable performance.

Wright v. Dept. of Labor, 82 M.S.P.R. 186 (1999).


An agency is not required to prove an employee was performing unacceptably prior to a PIP. 
IX. HARMFUL ERROR

Gordon v. Agriculture, 25 M.S.P.R. 438 (1984)

Agency is not required and does not commit error by failing to consider performance after the PIP during the required 30‑day notice period.

Franco v. Health and Human Services, 32 M.S.P.R. 653 (1987)

Supervisor acting as both proposing and deciding official is not procedurally improper so long as higher level concurring official can be shown to have exercised independent judgment on the merits of the case to concur in the action.

Adorador v. Air Force, 38 M.S.P.R. 461 (1988)

Opportunity to improve period is a substantive right and action cannot be sustained where agency fails to prove assistance was provided as required by 5 C.F.R. § 430.204(i) and as promised by the agency's notice.

DeSousa v. Agency for Int'l Development, 38 M.S.P.R. 522 (1988)

Harmful error standard applies to agency error in applying provisions of collective bargaining agreements just as it does with error in application of agency rules and procedures.

McCallon v. Air Force, 36 M.S.P.R. 616 (1988)

Notice requirements of 5 U.S.C. § 4303 are procedural in nature, not substantive, and subject to harmful error analysis. [Board also stated, erroneously, that 5 C.F.R. §§ 432.101(b) and AFR 40‑452 required the deciding official to be a higher management official than the proposing official. (NOTE: This statement was not necessary to decide the case and Franco, supra, was not cited.)]

Stewart v. Air Force, 35 M.S.P.R. 622 (1988)

Board held, in interpreting 5 U.S.C. § 3321, that an agency is not required to return an employee initially promoted to a supervisory/manager position to a position of no lower grade and pay than that from which promoted, if the removal for unacceptable performance was unrelated to supervisory/managerial performance.

Golden v. Army, 41 M.S.P.R. 501 (1989)

Agency reference to performance deficiencies more than one year prior to notice was not harmful where deficiencies during two opportunity to improve periods within the year formed the basis for the action.

O'Hearn v. GSA, 41 M.S.P.R. 280 (1989)

Failure to state all deficiencies in proposal notice not harmful error where employee is otherwise informed of all deficiencies upon which action is based.

Stenmark v. Dept. of Transportation, 59 M.S.P.R. 462 (1993)

Failure to follow Chapter 43 procedures will result in the reversal of a performance based action under Chapter 43.

X.  PROHIBITED PRACTICES

Ireland v. Health and Human Services, 34 M.S.P.R. 614 (1987)

Chapter 43 removal was not sustained where appellant demonstrated by preponderant evidence that retaliation for union activities played a significant role and agency failed to establish by preponderant evidence that appellant would have been removed absent that retaliation.

Barthel v. Army, 38 M.S.P.R. 245 (1988)

Appellant must be afforded the opportunity to submit evidence to support an allegation that a proposed Chapter 43 action constituted a meritless action for the purposes of coercing appellant's retirement.

Chaplin v. Navy, 35 M.S.P.R. 639 (1987)

Agency failed to accommodate appellant's handicap because it effected the removal action after appellant accepted rehabilitative assistance but before appellant had an opportunity to demonstrate success in rehabilitation.

Cancio v. Army, 36 M.S.P.R. 64 (1988)

Removal sustained where record shows agency would have taken the same action even if basis for reprisal allegation (i.e., whistleblower activities) did not exist.

Lynch v. Education, 37 M.S.P.R. 12 (1988)

A qualified handicapped employee may not be removed if agency fails to meet its burden of reasonable accommodation.

 XI. CHAPTER 75 vs CHAPTER 43

Kopp v. Air Force 33 M.S.P.R. 624 (1987)

Agency cannot, when case is on appeal to the Board, convert a Chapter 43 action to a Chapter 75 action.  The Board cannot itself substitute Chapter 75 for Chapter 43 as authority to adjudicate the action.

Ortiz v. Marine Corps, 37 M.S.P.R. 359 (1988)

Agency may be allowed, prior to a Board hearing, to elect to proceed to attempt to sustain a performance based charge by showing Chapter 75 procedures were also satisfied.

Graham v. Air Force, 46 M.S.P.R. 227 (1990)

Unlike Chapter 43, Chapter 75 does not require established performance standards against which performance must be measured; recognizing measurement of performance under Chapter 75 will frequently be ad hoc in nature.

Bowling v. Army, 47 M.S.P.R. 379 (1991)

In Chapter 75 case implicating performance standard which measures percentage of error, agency must establish objective systematic method of sampling work for purpose of determining acceptability of performance.

Lovato v. Air Force, 48 M.S.P.R. 198 (1991)

Use of Chapter 75 for failure to perform will not constitute error, so long as agency is not attempting to circumvent Chapter 43 by requiring employee to perform better than performance standards or elements require.  See also, Madison v. DIA, 48 M.S.P.R. 234 (1991).

Hilton‑Boy v. Dept. of Health and Human Services, 56 M.S.P.R. 176 (1992)

An agency is not limited to Chapter 43 procedures in taking performance‑based actions and has the option of proceeding under Chapter 75. 

Cowins v. Dept. of Veterans Affairs, 64 M.S.P.R. 551 (1994)

A performance action under Chapter 75 is not required to track the formal standards set forth in a performance appraisal system.  It may rely instead upon ad hoc standards as long as these standards are based on criteria which permits an accurate measurement of job performance. 

Shorey v. Dept. of Army, 77 M.S.P.R. 239 (1998).

An administrative judge erred in applying Chapter 43 standards to a Chapter 75 case.  The administrative judge had erroneously held that the agency failed to establish and identify in advance an employee’s specific standard of performance in a performance action brought under Chapter 75.  The Board held that when an agency takes an action under Chapter 75, the agency must simply establish that its measurement of the employee’s performance is both accurate and reasonable.  However, the Board also noted that despite being able to rely on Chapter 75 governing adverse actions, an agency may not circumvent Chapter 43’s governing performance appraisals by charging the employee should have performed better than standards communicated to her in accordance with Chapter 43. 

 XII.  WITHIN GRADE INCREASES (NEGATIVE ALOC'S)

Jimerson v. Treasury, 10 M.S.P.R. 486 (1982)

Agency denial of within grade increase based on only part of, rather than the entire, required waiting period is procedural error but denial will not be reversed if error is not harmful.

Bajwa v. Agriculture, 14 M.S.P.R. 230 (1982)

When denying a within grade increase, agency did not err in weighing the poor performance during the earlier part of the entire waiting period greater than the acceptable performance toward the end of that period.

Callan v. Navy, 26 M.S.P.R. 6 (1984)

Agency may not deny a periodic within grade increase in the absence of an OPM approved performance appraisal system.

Chesis v. Treasury, 20 M.S.P.R. 383 (1984)

Marginally satisfactory performance is sufficient to sustain denial of within grade increase. (Reiterates that performance during the entire required waiting period must be considered.)

Jones v. Veterans Administration, 25 M.S.P.R. 328 (1984)

Board's decision in Shuman v. Treasury, 23  M.S.P.R.  620  (1984), applies to Negative ALOC cases.  Where within grade increase is denied for less than acceptable level of competence under fewer than all the components of a standard, agency must prove that performance was less than acceptable for the element as a whole.

Lance v. Energy, 28 M.S.P.R. 467 (1985)

There is no requirement to provide for an opportunity to  demonstrate acceptable performance prior to denial of a within grade increase.

Mullins v. Navy, 31 M.S.P.R. 362 (1986)

Satisfactory performance during early stages of required waiting period does not foreclose propriety of denial of within grade increase based on poor performance at end of that waiting period.

Afifi v. Interior, 33 M.S.P.R. 282 (1987)

Agency has burden of proof under the substantial evidence standard as to the propriety of the denial of a within grade increase.

Lynch v. Education, 37 M.S.P.R. 12 (1988)

A qualified handicapped employee may not be denied a within grade increase if agency fails to meet its burden of reasonable accommodation.

Spellman v. Army, 36 M.S.P.R. 439 (1988)

Agency did not act unreasonably in delaying a within grade increase when appellant had not completed the regulatory mandated amount of service because of pregnancy related absences.

Nalls v. Air Force, 46 M.S.P.R. 603 (1991)

When standard only identifies unacceptable level of performance, thus violating the requirement for a minimum of three rating levels pursuant to 5 C.F.R. § 430.405(e), an agency may not deny a within grade increase for unacceptable performance under that standard.

Hudson v. Army, 49 M.S.P.R. 202 (1991)

It is improper to withhold a within grade increase based solely on a 2‑month excessive error rate during a 1‑year rating period, where agency does not produce statistical or documentary evidence of performance other than for the 2‑month period, because Board can not determine whether employee's performance over the entire 1‑period warrants a negative ALOC determination.

Cook v. EEOC, 50 M.S.P.R. 660 (1991)

Arbitrator can not mitigate penalty selected by agency in a valid performance based action.

Schaefer v. Dept. of Transportation, 87 M.S.P.R. 37 (2000)


The board can exercise jurisdiction over an appeal from the withholding of a within-grade increase as an otherwise appealable action only if an agency has affirmed its initial determination upon reconsideration or has unreasonably refused to act on a request for reconsideration. 
Hunt v. Department of Veterans Affairs, 88 M.S.P.R. 365 (2001)

If an employee is covered by a collective bargaining agreement containing a grievance procedure that does not exclude within-grade increase (WIGI) withholdings from its coverage, and if the employee does not allege prohibited discrimination, he or she cannot appeal an agency’s decision to withhold a WIGI.  The negotiated grievance procedure is the exclusive means for resolving the dispute.  The Board has jurisdiction over an appeal from the withholding of a WIGI only if the agency has affirmed its initial decision on reconsideration. 

Redditt v. Dept. of Army, 88 M.S.P.R. 41 (2001)

An employee whose job became a part of the agency demonstration project approved by the Office of Personnel Management (OPMP had no right of appeal to the Board from the agency’s denial of a pay-for-performance salary increase, where OPM specifically waived, for purposes of the project, requirements of the statute granting the within-grade step increase (WIGI) appeal right.



