MSPB EVIDENCE LAW
What follows is a listing of some of the more important Federal Rules of Evidence, the MSPB's version of the rule and my tips as to the application of the rule.


RELEVANCY
THE FEDERAL RULES
Rule 401: Definition of "Relevant Evidence."

     "Relevant evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

Comment: This rule, referred to as "logical relevance" involves looking at evidence in a vacuum.  To be useful, this rule must be used in conjunction with rule 403.

Rule 402: Relevant Evidence Generally Admissible; Irrelevant

          Evidence Inadmissible. {Text omitted]

Comment: DUH!!!

Rule 403: Exclusion of Relevant Evidence on Grounds of Prejudice,

          Confusion or Waste of Time.
     Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the jury or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Comment: This rule, usually referred to as "legal relevance" is the most important rule of evidence.  While Rule 401 is simple and clear cut, this rule is very subjective.  

THE MSPB RULES

While the MSPB does not seem to recognize a distinction between legal and logical relevance, it closely follows the Federal Rules.

SCOTT'S RULES

1. Limit yourself to evidence you really need.

     Judges get bored easily.  If you present all of the evidence that is arguably relevant you are going to lose the judge's attention.  I have always felt that it is better  to earn 7 points in ten minutes than earn 10 points in two hours.

     The key thing to remember is to have a theme to your case.  While the charge tells why the person is technically guilty, the theme tells the judge why you are right.  For example, the charge might be failure to obey a lawful order, your theme might be: This guy is a lazy slime who spends far more effort in attempts to get out of work than he does doing his job.  Once you have proved the basic elements of your charge, concentrate on evidence that persuasively supports your theme.

2. Don't object to irrelevant evidence unless it hurts you.

     Most judges hate objections.  They require more work and make you look like you are hiding something.  Most irrelevant evidence is harmless.  Therefore, there is no purpose in objecting to it.  If the other side wants to bore the judge with meaningless garbage, why should you want to stop them.

3.  When in doubt, include it in you initial submission.

     All information provided by the Agency in its initial submission becomes a part of the record.  Therefore, if you include evidence at that time, you don't have to worry about it not being admitted into evidence.

4.  If all else fails, use an "offer of proof."

     If the judge will not allow you to put an essential fact into the record, make an "offer of proof."  In an offer of proof, you (briefly) state on the record what you believe that you could have placed on the record if the judge had not prevented you. While this is not evidence, it is of great value if the case gets appealed.

THE THREE CS: CREDIBILITY, COMPETENCE AND CHARACTER

THE FEDERAL RULES
Rule 602. Lack of Personal Knowledge. 

     A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony....

Comment: This rule deals with competence.  A witness who is incompetent is not inept.  Rather, the person does not have adequate personal knowledge.  For example the testimony might be based upon rumor, the witness might have had a bad view of the incident or the witness' memory might be faulty.  

Rule 608. Evidence of Character and Conduct of Witness.

     (a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

     (b) Specific instances of conduct.  Specific instances of conduct of a witness for the purpose of attacking or supporting the witness' credibility...may not be proved by extrinsic evidence....          

Comment:  This rule deals with both character and credibility.  Character uses a witness' past conduct to predict his or her behavior.  For example, the phrases:  "He lied before so he is lying now" and "She stole before and once a crook always a crook" are attacks on character.  Character is also discussed in Rules 404-6.  Credibility refers to a whether the witness is  lying in his or her current testimony.

THE MSPB RULES
The MSPB combines character, competence and credibility into:

HILLEN FACTORS
In Hillen v. Department of the Army, 35 MSPR 453 458 (1987), the Board stated:

To resolve credibility issues, an administrative judge must first identify the factual questions in dispute; second, summarize all of the evidence on each disputed question of fact; third, state which version he or she believes; and fourth explain in detail why the chosen version was more credible than the other version or versions of the event.  Numerous factors which will be considered in more detail below, must be considered in making and explaining a credibility determination.  The include:

 (1) The witnesses opportunity and capacity to observe the event or act in question;

 (2) the witnesses character;

 (3) any prior inconsistent statement by the witness;

 (4) a witnesses bias or lack of bias;

 (5) the contradiction of the witness's version of events by other evidence or its consistency with other evidence;

 (6) the inherent improbability of the witness's version of events; and

 (7) the witness's demeanor.

Comments:  Hillen factor one parallels the Federal Rules relating to competence.  Factors two and three relate to character.  Factors four-six deal with credibility.  Factor seven is the most important in that it gives the judge leeway.  Since the full board does not hear the witness, the judge can always base his or her decision on the demeanor of the witness with little fear of reversal.

SCOTT'S RULES
1. Never Attack Character or Credibility when you can attack

   Competence.
     Judges hate to make credibility determinations.  No one likes to call another person a liar.  Yet that's what a judge must do when he or she finds that a witness is not credible.  If a judge sustains a character attack he or she is calling the witness a habitual liar.  

     On the other hand, there is no stigma in saying that their witness could not remember or see as well as your witness.  

2.  Never NEVER NEVER NEVER!!!!! allow your witness to use any         phrase resembling "to the best of my recollection" (also      known as the six words of death).
     It is assumed that all witnesses are testifying to the best of their recollections.  Yet most people feel the need to add this phrase to their testimony.  DON'T LET THEM.   There are two problems with this phrase.  First, it is strongly linked to the testimony of a certain ex-president in a certain Iran-Contra hearing.  Second, this phrase is an invitation to an adverse competence finding.  If one person is sure, while the other is only testifying "to the best of her recollection" the judge will go with the witness who is sure.  I can't count the number of credibility determinations that have come down to this factor.

3.  Use the Hillen Factors in your closing statement.

     Judges generally love it if you do their work for them (at least when you do a good job).  Therefore, do a Hillen analysis in your closing statement.  Examine the crucial testimony using each factor in the same way you would examine each Douglas factor.  In fact, in cases where credibility is a major issue, consider asking for a written closing statement so that you can do a more complete Hillen analysis.

4.  Make sure that your witness is less obnoxious than opposing

    counsel.

     It is a common ploy for an attorney to bully a witness in order to get them mad.  A mad witness is seldom credible.  Instruct you witnesses that the meaner opposing counsel gets, the nicer you get.

5. Never guess.  There is nothing wrong with a witness saying

   "I don't know or I don't remember.”
    When a witness doesn't know the answer to a question, lawyers (scum that we are) often attempt to force him or her to guess.  Instruct your witness that I don't know means I don't know.  I witness should never guess.  If a question calls for a guess, you should object.  

     No one expects a witness to remember everything about an event that might have occurred 8 months ago.  In fact, I have impeached several witnesses because their memory was too good.  Saying I don't remember can actually increase credibility.

6. Avoid leading questions during direct examinations.
     While leading questions are not, per se wrong, they can have an effect on credibility.  You do not want it to appear that you are putting words in your witness' mouth (even if that is what you are trying to do).  For example, I give little weight to a deciding official’s Douglas testimony when he is led through the factors one-by-one.  I give much more weight to a narrative Douglas discussion that shows that the deciding official actually knows what the factors are. 

PAST RECOLLECTION RECORDED/PRESENT RECOLLECTION REFRESHED
FEDERAL RULE
Rule 612: Writing Used to Refresh Memory
     [I]f a witness uses a writing to refresh memory for the purpose of testifying, either--

(1) while testifying, or

(2) before testifying if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness....

MSPB RULE
     The MSPB follows this rule, but in a fairly informal fashion.

SCOTT'S RULE 

    It is often convenient (or even necessary) to have witnesses refer to notes while testifying.  This is allowed.  Be very up front when you are doing this.  Have the witness ask the judge's permission to use the notes and offer to show the notes to opposing counsel.  However, the use of notes may have an effect on credibility.  Therefore notes should not be used where there is a crucial dispute as to a factual issue.  On the other hand, notes are often used to remind deciding officials as to the Douglas factors.

EXPERT TESTIMONY
FEDERAL RULES
Rule 701: Opinion Testimony by Lay Witnesses
     If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences which are (a) rationally based upon the perception of the witness and (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue.

Rule 702. Testimony by Experts
     If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience or education, may testify thereto in the form of an opinion.

Comment: In general, most witnesses are limited to testimony about facts.  Experts can testify as to opinions.

MSPB RULES
The MSPB generally follows the Federal Rules in this area.  However, the MSPB does not like to hear opinions from experts that go to the ultimate issue before the Board, despite the fact that such opinions are allowed under Rule 704(a).

SCOTT'S RULE
Expert testimony is very valuable and very under used in MSPB cases.  Proper expert testimony should always be used (be seldom

is) in all cases involving medical or psychiatric issues(including threat cases).

The proper use of expert testimony is set out in EVIDENTIARY FOUNDATIONS by Edward J. Imwinkelried.  Published by Miche\Bobbs-Merrill and available at law book stores.  This book contains model scripts as to the qualification of experts and the use of expert testimony.

HEARSAY
THE FEDERAL RULES
The rules for hearsay are set out at Federal Rules 801-806.  Since the MSPB does not follow them, there is no need to repeat them.

THE MSPB RULE
Hearsay is admissible before the MSPB.  However, hearsay testimony is less credible than live testimony.

SCOTT'S RULE
The vast majority of people (including judges) do not understand the hearsay rule (let alone the exceptions to the rule).  

Hearsay is a statement, other than one made by the declarant while testifying at the trail or hearing offered into evidence to prove the truth of the matter asserted.  Federal Rule 801(c).  Thus, if a witness were to testify that John said hello to Mary on June 15, 1996, this would not be hearsay since it is not offered to prove the truth of the matter asserted.  However, if a witness testified that John said that Mary killed Fred, this would be hearsay if offered to prove that Mary, indeed, killed Fred.  In addition, the admission of a party is never hearsay (Rule 801(d)(2)).  If you don't understand, don't worry, chances are neither does opposing counsel or the judge.

Prior written statements are hearsay and, thus, not a substitute for live testimony.  However, if you can supplement live testimony with a prior written statement you should do so.  Many judges seem to think that there is something magical about a written statement and it can greatly increase the credibility of your witness.      
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