What Courts Have Said abouttc \l1 "What Courts Have Said about
Regular Attendance as a Job Requirement
(The summaries below are excerpted from a disability law compendium by Mark Maxin, Counsel for Employment Law and Labor Relations, U.S. Department of Labor.)


An employee whose irregular attendance is caused by a serious medical condition may claim that the agency must approve all of the absences as a reasonable accommodation.  According to the courts, the answer depends.  How much unscheduled absence is at issue?  What are the requirements of the specific job?  An employee who cannot be reasonably regular in attendance may not be a (qualified( person with a disability. These are useful precedents that point agencies to the types of evidence and argument they may need in  circumstances where the requested accommodation is not considered (reasonable.(
Hypes v. First Commerce Corporation, Case No. 96-31133 (5th Cir., Feb.12, 1998) 

Hypes was not "otherwise qualified" for his job because: 1) as the district court correctly concluded, it was an essential function of his job, as  a member of a team, that Hypes be in the office, regularly, as near to normal  business hours as possible, and that he work a full schedule;  and 2) even with  the requested flex‑time accommodation, Hypes could not arrive at work early enough or often enough to perform the essential functions of the job.  

Other courts are in agreement that regular attendance is an essential function of most jobs.  Rogers v. International Marine Terminals, Inc., 87 F.3d 755, 759 (5th Cir.1996) ("[a]n essential element of any government job is an ability  to appear for work ...and to complete assigned tasks within a reasonable period of time") (quoting Carr v. Reno, 23 F.3d 525, 530 (D.C.Cir.1994)).  See also: 

(
Tyndall v. Nat'l Educ. Centers, Inc. of Cal., 31 F.3d 209, 213 (4th Cir.1994) ("a regular and reliable level of attendance is a necessary element of most jobs"); 

(
Law v. United States Postal Service, 852 F.2d 1278, 1279‑80 (Fed.Cir.1988) (holding that "an agency is inherently entitled to require an employee to be present during scheduled work times, and, unless an agency is notified in advance, an employee's absence is disruptive to the agency's efficient operation"); 

(
Walders v. Garrett, 765 F.Supp. 303, 309‑10  (E.D.Va.1991) (holding that "employees cannot perform their jobs successfully without meeting some threshold of both attendance and regularity[;] the necessary level of attendance and regularity is a question of degree depending on the circumstances of each position, ... however, ... some degree of regular, predictable attendance is fundamental to most jobs"), aff'd, 956 F.2d 1163  (4th Cir.1992); 
(
Santiago v. Temple Univ., 739 F.Supp. 974, 979  (E.D.Pa.1990) ("attendance is necessarily the fundamental prerequisite to job qualification"), aff'd, 928 F.2d 396 (3d Cir.1991).
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