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Allen v. U.S. Postal Service, 2 M.S.P.R. 420, 434‑35 (1980)

An attorney fee award by the Board may be warranted in the interest of justice when, e.g.: (1) The agency engaged in a prohibited personnel practice; (2) the agency action was clearly without merit or wholly unfounded, or the employee was substantially innocent of the charges; (3) the agency initiated the action in bad faith; (4) the agency committed a gross procedural error; or (5) the agency knew or should have known that it would not prevail on the merits.

Alonzo v. Department of the Air Force, 4 M.S.P.R. 180, 184 (1980)

To establish good cause for the untimely filing of an appeal, a party must show that s/he exercised due diligence or ordinary prudence under the particular circumstances of the case. Factors for consideration by an administrative judge in deciding whether to waive the time limitation should include, but are not necessarily limited to, the following: the length of the delay; whether the appellant was notified of the time limit or was otherwise aware of it; the existence of circumstances beyond the control of the appellant which affected the ability to comply with the time limits; the degree to which negligence by the appellant has been shown to be present or absent; circumstances which show that any neglect involved is excusable neglect; any showing of unavoidable casualty or misfortune; and the extent and nature of the prejudice to the agency which would result from waiver of the time limit. 

Banks v. Department of the Air Force, 4 M.S.P.R. 268, 271 (1980)

The Board will not consider an argument raised for the first time in a petition for review absent a showing that it is based on new and material evidence not previously available despite the party's due diligence.

Borninkhof v. Department of Justice, 5 M.S.P.R. 77, 87 (1981)

The following factors affect the weight to be accorded to hearsay evidence:  (1) the availability of persons with firsthand knowledge to testify at the hearing; (2) whether the statements of the out‑of‑court declarants were signed or in affidavit form, and whether anyone witnessed the signing; (3) the party’s explanation for failing to obtain signed or sworn statements; (4) whether declarants were disinterested witnesses to the events, and whether the statements were routinely made; (5) consistency of declarants’ accounts with other information in the case, internal consistency, and their consistency with each other; (6) whether corroboration for the statements can otherwise be found in the record; (7) the absence of contradictory evidence; (8) credibility of declarant when s/he allegedly made the statement.  

Douglas v. Veterans Administration, 5 M.S.P.R. 280 (1981)

the Board will review an agency‑imposed penalty only to determine if the agency considered all the relevant factors and exercised management discretion within tolerable limits of reasonableness.  Among the factors the Board considers are (1) The nature and seriousness of the offense, and its relation to the employee's duties, position, and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated; (2) the employee's job level and type of employment, including supervisory or fiduciary role, contacts with the public, and prominence of the position; (3) the employee's past disciplinary record; (4) the employee's past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability; (5) the effect of the offense upon the employee's ability to perform at a satisfactory level and its effect upon supervisors' confidence in the employee's ability to perform assigned duties; (6) consistency of the penalty with those imposed upon other employees for the same or similar offenses; (7) consistency of the penalty with any applicable agency table of penalties; (8) the notoriety of the offense or its impact upon the reputation of the agency; (9) the clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question; (10) potential for the employee's rehabilitation; (11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and (12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others. 
Hillen v. Department of the Army, 35 M.S.P.R. 453, 458 (1987)

To resolve credibility issues, an administrative judge must identify the factual questions in dispute, summarize the evidence on each disputed question, state which version s/he believes, and explain in detail why s/he found the chosen version more credible, considering such factors as:  (1) the witness's opportunity and capacity to observe the event or act in question; (2) the witness's character; (3) any prior inconsistent statement by the witness; (4) a witness's bias, or lack of bias; (5) the contradiction of the witness's version of events by other evidence or its consistency with other evidence; (6) the inherent improbability of the witness's version of events; and (7) the witness's demeanor.  

Ignacio v. U.S. Postal Service, 30 M.S.P.R. 471 (Spec. Pan. 1984)

Under 5 U.S.C. § 7702, the Board must concur in EEOC’s determinations when they are based on equal employment opportunity law.

Oliver v. Department of Transportation, 1 M.S.P.R. 382, 386 (1980)

in making a claim of bias or prejudice against an administrative judge, a party must overcome the presumption of honesty and integrity that accompanies administrative adjudicators. 

Spithaler v. Office of Personnel Management, 1 M.S.P.R. 587, 589 (1980)

an initial decision must identify all material issues of fact and law, summarize the evidence, resolve issues of credibility, and include the administrative judge's conclusions of law and legal reasoning, as well as the authorities on which that reasoning rests.
Weaver v. Department of the Navy, 2 M.S.P.R. 129, 133 (1980), review denied, 669 F.2d 613 (9th Cir. 1982) (per curiam)

the Board must give due deference to the credibility findings of the administrative judge, so that mere disagreement with the judge's findings and credibility determinations does not warrant full review of the record.  Thus, before the Board will undertake a complete review of the record, the petitioning party must explain why the challenged factual determination is incorrect, and identify the specific evidence in the record which demonstrates the error. 

THE RUNNERS UP

By category, including selected cases from the U.S. Supreme Court and the U.S. Court of Appeals for the Federal Circuit:

Adverse Action Charges

Where more than one event or factual specification supports a single charge, proof of one or more, but not all, of the supporting specifications is sufficient to sustain the charge; however, failure to support each element of a charge by the requisite burden of proof results in a finding that the entire charge must fall.  Burroughs v. Department of the Army, 918 F.2d 170, 172 (Fed. Cir. 1990).

Where the facts in an appeal, either specifically raised by the appellant or otherwise shown by the record evidence, implicate the Family and Medical Leave Act of 1993 relative to a leave‑related charge, the Board will consider and apply the FMLA without shifting the burden of proof from the agency to the appellant and will not treat the FMLA claim as a defense under 5 U.S.C. § 7701(c)(2)(C), on which the appellant has the burden of proof.  Ellshoff v. Department of the Interior, 76 M.S.P.R. 54, 73-74 (1997).

to sustain a falsification charge, the agency must prove by preponderant evidence that the employee knowingly supplied incorrect information with the intention of defrauding the agency.  Naekel v. Department of Transportation, 782 F.2d 975, 977 (Fed. Cir. 1986).

An employee does not have the unfettered right to disregard an order merely because there is substantial reason to believe that the order is not proper; s/he must first comply with the order and then register a complaint or grievance, except in certain limited circumstances where obedience would place the employee in a clearly dangerous situation, or when complying with the order would cause him or her irreparable harm.  Cooke v. U.S. Postal Service, 67 M.S.P.R. 401, 407‑08 (1995), aff'd, 73 F.3d 380 (Fed. Cir. 1995) (Table).

in an appeal under 5 U.S.C. § 7513 based on the denial or revocation of a security clearance, the Board does not have authority to review the substance of the underlying security clearance determination.  Department of the Navy v. Egan, 484 U.S. 518, 530‑31 (1988).

in deciding whether statements constitute threats, the Board is to apply the reasonable person criterion, considering the listeners' reactions and apprehensions, the wording of the statements, the speaker's intent, and the attendant circumstances.  Metz v. Department of the Treasury, 780 F.2d 1001, 1004 (Fed. Cir. 1986).

An agency may rely on either chapter 75 or chapter 43 to take a performance‑based action.  Lovshin v. Department of the Navy, 767 F.2d 826, 843 (Fed. Cir. 1985) (en banc), cert. denied, 475 U.S. 1111 (1986).

Adverse Action Penalties

Douglas v. Veterans Administration, 5 M.S.P.R. 280, 306 (1981).  See above.

The Board's review of a prior disciplinary action is limited to determining whether that action is clearly erroneous, if the employee was informed of the action in writing, the action is a matter of record, and the employee was permitted to dispute the charges before a higher level of authority than the one that imposed the discipline.  Bolling v. Department of the Air Force, 9 M.S.P.R. 335, 339‑40 (1981).

When the Board sustains fewer than all of the agency's charges, the Board may mitigate the agency's penalty to the maximum reasonable penalty so long as the agency has not indicated in either its final decision or in proceedings before the Board that it desires that a lesser penalty be imposed based on fewer charges.  Lachance v. Devall, 178 F.3d 1246, 1260 (Fed. Cir. 1999).

The Board has no authority to mitigate a removal or demotion action taken under 5 U.S.C. chapter 43 for unacceptable performance.  Lisiecki v. Merit Systems Protection Board, 769 F.2d 1558, 1566‑67 (Fed. Cir. 1985), cert. denied, 475 U.S. 1108 (1986).

Arbitration/Collective Bargaining Agreement-Related Issues

The Board will treat the provisions of a collective bargaining agreement to which the agency is a party in the same manner as it treats provisions of the agency's regulations.  Giesler v. Department of Transportation, 3 M.S.P.R. 277, 280 (1980), aff'd, 686 F.2d 844 (10th Cir. 1982).

arbitration decisions are entitled to deference, and will be modified or set aside only where the arbitrator has erred as a matter of law in interpreting civil service law, rule, or regulation.  Robinson v. Department of Health & Human Services, 30 M.S.P.R. 389, 395-96, recons. denied, 31 M.S.P.R. 479 (1986).

Attorney Fees

Allen v. U.S. Postal Service, 2 M.S.P.R. 420, 434‑35 (1980).  See above.

the computation of a reasonable attorney fee award begins with an analysis of two objective variables: the lawyer's customary billing rate and the number of hours reasonably devoted to the case.  Mitchell v. Department of Health & Human Services, 19 M.S.P.R. 206, 208 (1984).

Board Procedures

Oliver v. Department of Transportation, 1 M.S.P.R. 382, 386 (1980).  See above.

When an appellant in an appeal requiring the administrative judge to make credibility determinations requests an in-person hearing, and the appeal is within the Board’s jurisdiction, that request may not be denied in the absence of a showing of good cause.  Crickard v. Department of Veterans Affairs, 92 M.S.P.R. 625, 636, ¶ 25 (2002).

decisions of the U.S. Court of Appeals for the Federal Circuit are controlling authority for the Board, whereas other circuit courts' decisions are persuasive, but not controlling, authority.  Fairall v. Veterans Administration, 33 M.S.P.R. 33, 39, aff'd, 844 F.2d 775 (Fed. Cir. 1987).

Board initial decisions are of no precedential value and cannot be cited or relied on as controlling authority.  Rockwell v. Department of Commerce, 39 M.S.P.R. 217, 222 (1988).

Discrimination

Ignacio v. U.S. Postal Service, 30 M.S.P.R. 471 (Spec. Pan. 1984).  See above.

Agencies are no longer required by the Rehabilitation Act to offer a firm choice to alcoholic employees before imposing discipline, including removal, for their misconduct or performance. Agencies may discipline any disabled employee for misconduct if it would discipline a non-disabled employee for the same act.  Kimble v. Department of the Navy, 70 M.S.P.R. 617, 620‑23 (1996) (citing Johnson v. Babbitt, EEOC Petition No. 03940100 (Mar. 28, 1996)).

Evidence

Hillen v. Department of the Army, 35 M.S.P.R. 453, 458 (1987).  See above.

Borninkhof v. Department of Justice, 5 M.S.P.R. 77, 87 (1981).  See above.

Spithaler v. Office of Personnel Management, 1 M.S.P.R. 587, 589 (1980).  See above.

the exclusionary rule barring evidence obtained in contravention of the Fourth Amendment does not apply to Board proceedings.  Delk v. Department of the Interior, 57 M.S.P.R. 528, 530 (1993).

Harmful error under 5 U.S.C. § 7701(c)(2)(A) cannot be presumed; an agency error is harmful only where the record shows that the procedural error was likely to have caused the agency to reach a conclusion different from the one it would have reached in the absence or cure of the error.  Stephen v. Department of the Air Force, 47 M.S.P.R. 672, 681, 685 (1991).

Jurisdiction

Under 5 U.S.C. § 1204(a)(2), the Board is authorized to order any federal agency to comply with any order or decision issued by the Board in any matter within its jurisdiction.  Kerr v. National Endowment for the Arts, 726 F.2d 730, 733 (Fed. Cir. 1984).

An employee is deemed to have suffered a reduction in grade where s/he was reassigned from a position which, due to issuance of a new classification standard or correction of a classification error, was worth a higher grade; the employee met the legal and qualification requirements for promotion to the higher grade; and the employee was permanently reassigned to a position classified at a grade level lower than the grade level to which s/he would otherwise have been promoted.  Russell v. Department of the Navy, 6 M.S.P.R. 698, 711 (1981).

When an appellant raises allegations of discrimination and reprisal in connection with an involuntariness claim, evidence of discrimination may be considered only in terms of the standard for voluntariness in a particular situation; the Board will not attempt to determine whether such evidence meets the test for proof of discrimination or reprisal established under Title VII.  Markon v. Department of State, 71 M.S.P.R. 574, 578 (1996).

the availability of work within an employee's medical restrictions, while relevant to the merits of a decision to suspend the employee pending an inquiry into his or her physical inability to perform, is irrelevant to the jurisdictional issue where the employee claims that s/he has been involuntarily suspended; rather, the dispositive question on jurisdiction is whether the employee voluntarily went on leave or the agency placed him or her on leave contrary to the employee’s wishes.  Rivas v. U.S. Postal Service, 61 M.S.P.R. 121, 127-28 (1994), overruled on other grounds, 72 M.S.P.R. 383 (1996).

Nexus

An agency may show a nexus between off‑duty misconduct and the efficiency of the service by three means:  (1) a rebuttable presumption in certain egregious circumstances; (2) preponderant evidence that the misconduct adversely affects the appellant's or co‑workers' job performance or the agency's trust and confidence in the appellant's job performance; or (3) preponderant evidence that the misconduct interfered with or adversely affected the agency's mission.  Kruger v. Department of Justice, 32 M.S.P.R. 71, 74 (1987).

Petition for Review

Weaver v. Department of the Navy, 2 M.S.P.R. 129, 133 (1980), review denied, 669 F.2d 613 (9th Cir. 1982) (per curiam).  See above.

Banks v. Department of the Air Force, 4 M.S.P.R. 268, 271 (1980).  See above.

the Board will not grant a petition for review based on new evidence absent a showing that it is of sufficient weight to warrant an outcome different from that of the initial decision.  Russo v. Veterans Administration, 3 M.S.P.R. 345, 349 (1980). 

the administrative judge's procedural error is of no legal consequence unless it is shown to have adversely affected a party's substantive rights.  Karapinka v. Department of Energy, 6 M.S.P.R. 124, 127 (1981).

Reduction in Force

The agency has the burden to prove by preponderant evidence that it invoked the reduction‑in‑force regulations for one of the legitimate management reasons specified in 5 C.F.R. § 351.201(a).  The agency may establish a prima facie case on this element of its decision by coming forward with evidence showing a RIF was undertaken for one of the approved reasons.  Once the agency makes out a prima facie case, the burden of going forward with rebuttal evidence, but not the burden of persuasion, shifts to the employee.  Losure v. Interstate Commerce Commission, 2 M.S.P.R. 195, 201‑02 (1980).

Retirement

Under 5 C.F.R. § 1201.56(a)(2), an employee bears the burden of persuasion by a preponderance of the evidence in an appeal from OPM’s decision on a voluntary disability retirement application.  A determination regarding entitlement to disability retirement benefits must consider the following evidence:  (1) objective clinical findings; (2) diagnoses and medical opinions; (3) subjective evidence of pain and disability; (4) evidence relating to the effect of the applicant’s condition on his or her ability to perform in the grade or class of position last occupied; and (5) evidence that the applicant was not qualified for reassignment to a vacant position at the same grade or level as the position s/he last occupied.  Chavez v. Office of Personnel Management, 6 M.S.P.R. 404, 417 (1981).

To assure that an employee of likely mental incapacity will not suffer impairment of his or her rights to disability retirement benefits due to the incapacity, the Board will order a cooperative undertaking between the Board, the employing agency, and OPM.  French v. Office of Personnel Management, 37 M.S.P.R. 496 (1988).

Settlement

in Board actions, as in civil actions, public policy favors settlement agreements, which serve to avoid unnecessary litigation and to encourage fair and speedy resolution of issues.  Richardson v. Environmental Protection Agency, 5 M.S.P.R. 248, 250 (1981), modified, Shaw v. Department of the Navy, 39 M.S.P.R. 586 (1989).

a knowing and voluntary waiver of appeal rights in a last‑chance settlement agreement is not void as a matter of public policy.  Implicit in such an agreement is a requirement that the parties abide by it in good faith.  McCall v. U.S. Postal Service, 839 F.2d 664, 666-67 (Fed. Cir. 1988).

where an employee raises a nonfrivolous factual issue of compliance with a last‑chance settlement agreement, the Board must resolve that issue before addressing the scope and applicability of a waiver of appeal rights.  Stewart v. U.S. Postal Service, 926 F.2d 1146, 1148 (Fed. Cir. 1991).

Timeliness

Alonzo v. Department of the Air Force, 4 M.S.P.R. 180, 184 (1980).  See above.

To establish that an untimely filing was the result of an illness, the party must:  (1) Identify the time period during which s/he suffered from the illness; (2) submit medical evidence showing that s/he suffered from the alleged illness during that time period; and (3) explain how the illness prevented the timely filing of the appeal or of a request for an extension of time.  Lacy v. Department of the Navy, 78 M.S.P.R. 434, 437 (1998).
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