Principles of Federal Sector FLSA Litigation Before Arbitrators and in the Federal Courts

(presented by Saul Schwartz, Supervisory Counsel, FDIC)

________________________________________________________________________

Statute of Limitations (period of liability)

· Arbitrators are required to apply the FLSA statute of limitations when awarding back pay for FLSA violations.  National Treasury Employees Union and Federal Deposit Insurance Corporation, 53 FLRA No. 134 (1998) (reversing FLSA precedent and this portion of the decision of Arbitrator Robert Ables, March 14, 1996).
· FLSA provides for a two year statute of limitations for claims where the violation is not willful and for a three year statute of limitations for willful violations.  29 U.S.C. § 225(a).
· The two year period is the rule and the three year period is the exception.  The plaintiff (Union or employee) bears the burden of showing willfulness.
· A willful violation requires that the Agency knew or showed reckless disregard for whether its conduct was prohibited by the FLSA.  McLaughlin v. Richland Shoe Co., 486 U.S. 128 (1988).
· The two year period has been adopted in almost all Federal sector FLSA decisions.  Hickman v. United States, 10 Ct. Cl. 550 (1986) (USOPM and the agency were found to have held a significant uncertainty whether plaintiffs were or were not subject to the FLSA overtime provisions);  Palardy v. Horner, 711 F.Supp. 667 (D.C. Mass. 1989) (The Navy was found not to have acted willfully where it relied on a government regulation that all employees above a certain pay grade were exempt); Federal Deposit Insurance Corporation  (November 30, 1998, Arbitrator Robert Ables, award on remand from the FLSA) (The Agency did not intend to disadvantage employees on overtime pay rights.  The Agency not seeking formal advice from USOPM or a legal opinion from its own staff on exemption standards do not rise to willful action); Federal Deposit Insurance Corporation and National Treasury Employees Union (October 26, 2001, Arbitrator Susan Mackenzie) (The Agency sought written confirmation of its position with USOPM.  An employer who demonstrates a reasonable belief and reliance on an erroneous legal interpretation is not considered to have acted willfully).
Remedial Relief (if liability is found)

· Interest?  Liquidated Damages?

· FLSA claimants are not entitled to interest and liquidated damages on an FLSA award.  Brooklyn Bank v. O’Neil, 324 U.S. 697 (1945); J.F. Fitzgerald Construction Co. v. Pedersen, 720 (1945).
· Liquidated (double) damages are provided for under the FLSA.  29 U.S.C. §216(b).  As a result, the Agency may be liable for the amount of unpaid overtime plus an equal amount as liquidated damages.
· To avoid liquidated damages, the Agency must show that despite its act or omission giving rise to the FLSA violation, the Agency (1) acted in good faith and (2) had reasonable grounds to believe that it was not violating the FLSA.  29 U.S.C. §260.
· Although the FLSA does not include any provision for an award of interest, cases hold that Congress intended employees to recover interest (if liquidated damages are not awarded) to compensate for the Employer’s delay in its FLSA obligations.  Hodgson v. Wheaton Glass Co., 446 F.2d 527 (3rd Cir. 1971).
· Agency reliance on USOPM advice, directives, rules or regulations may result in the third party finding that the Agency has satisfied the “good faith” and “reasonable grounds” requirements to avoid liquidated damages.  Social Security Administration,  Arbitrator Henry Segal [Segal II] (October 28, 1992); affirmed U.S. Department of Health and Human Services, 47 FLRA No. 78 (1993)  (Arbitrator Segal refused the Union’s claim for liquidated damages where the Agency exempted the positions in question based on advice and directives of USOPM).  See also Palardy v. Horner, 711 F.Supp. 667 (D.C. Mass. 1989) (The court denied liquidated damages based on the Navy’s good faith reliance on USOPM regulations, even though the regulations were later found erroneous); Doyle v. United States, 20 Ct. Cl. 495 (1990) and Cook v. United States, 855 F.2d 848 (Fed. Cir. 1988) (For a Federal agency that has in good faith accepted and followed the advice of the Secretary of Labor’s overtime requirements, any mistake in responding to the demands of the FLSA is not willful).
· The Defendant (Agency) bears the burden of negating liquidated damages.  Liquidated damages are the norm and are frequently awarded.  Internal Revenue Service, Arbitrator Jerome Ross (April 20, 1992, with supplemental opinions of May 13, 1992 and July 12, 1993) affirmed U.S. Department of the Treasury, 46 FLRA No. 97 (1992) (The Agency made no effort to request USOPM guidance on the FLSA exemption at issue); Social Security Administration, Arbitrator Henry Segal [Segal III] (August 11, 1993); affirmed U.S. Department of Health and Human Services, 49 FLRA No. 40 (1994) (The Agency’s personnel management specialist had no knowledge of any involvement of USOPM in the exemption of the positions at issue); Department of Heath and Human Services, Social Security Administration, Arbitrator David Vaughn (January 10, 1995); National Treasury Employees Union and Federal Deposit Insurance Corporation, 53 FLRA No. 134 (1998) (reversing the decision of arbitrator Robert Ables of March 14, 1996); Federal Deposit Insurance Corporation and National Treasury Employees Union (October 26, 2001, Arbitrator Susan Mackenzie) (Discussions with USOPM insufficient to negated liquidated damages).
· Attorneys Fees

· The FLSA provides the authority for the third party to award reasonable attorneys fees and expenses to the prevailing party.  29 U.S.C. §216(b).
· Arbitrators and courts are inclined to award reasonable attorneys fees and expenses when the employee or Union is the prevailing party in FLSA litigation.  Federal Deposit Insurance Corporation and National Treasury Employees Union (October 26, 2001, Arbitrator Susan Mackenzie).
· The FLSA provides for attorneys fees for the compliance phase of FLSA litigation.  Accordingly, the Union is entitled to be paid reasonable attorneys fees for work performed in administering the pay out of back pay.  Federal Deposit Insurance Corporation and National Treasury Employees Union (September 5, 2000, Arbitrator William Hockenberry).  Accordingly, the Union can petition to recover fees for identification of eligible class members, screening of claimants, maintenance of records and presentation of individual claims.
Liability Issues & Related Issues Unique to the Federal Sector

· Where an Agency maintains a regional pay differential system, the Agency must include RPD when employees are paid for overtime.  Federal Deposit Insurance Corporation and National Treasury Employees Union (October 26, 2001, Arbitrator Susan Mackenzie).  Where an Agency pays locality pay, the Agency must include locality pay when employees are paid for overtime.
· Nonsupervisory bank examiners (Grade 11 and above) are exempt from the FLSA.  National Treasury Employees Union and Federal Deposit Insurance Corporation, 53 FLRA No. 134 (1998) (affirming this portion of the decision of Arbitrator Robert Ables, March 14, 1996).  Nonsupervisory bank examiners (Grade 9 and below) are covered by the FLSA.
· USOPM is authorized to administer the provisions of the FLSA with respect to employees of the Federal government.  USOPM regulations implement the provisions of the FLSA for Federal employees at 5 C.F.R. 551.101 et. seq.  However, Agency reliance on USOPM guidance is not a defense to liability where that advice is found to be in error by a third party.  
· Department of Labor is authorized to administer the provisions of the FLSA with respect to the private sector.  DOL regulations may be used as guidance where no USOPM guidance exists.
· FLSA was amended to provide an exemption for computer specialists.  
· Claims procedures are established to address liability to individual claimants after liability is found concerning a class of positions. National Treasury Employees Union and Federal Deposit Insurance Corporation, 53 FLRA No. 134 (1998) (affirming this portion of the decision of Arbitrator Robert Ables, March 14, 1996).
