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    Final Rule Issued on Application of ADA Standards to Federal Workforce

In 1992, Congress amended the Rehabilitation Act of 1973, incorporating the employment provisions of the Americans with Disabilities Act of 1990 (ADA) into the Rehabilitation Act, in order to promote consistent application of the two laws.
  The EEOC has now published a final rule clarifying the application of the employment provisions of the ADA to federal government workers.
 The rule incorporates by reference the EEOC's ADA regulations, found at 29 C.F.R. Part 1630, into the federal sector EEO complaint processing regulations, found at 29 C.F.R. Part 1614.


Among the most significant changes resulting from this final rule is the deletion of the regulatory limits on reassignment of federal employees with disabilities as a reasonable accommodation, formerly found at 29 C.F.R. Section 1614.203(g).  For example, under the prior regulation, reassignment was not an available accommodation for a probationary employee.  Under the revised regulations reassignment is a possible accommodation so long as the employee adequately performed the essential functions of the position, with or without accommodation, before the need for reassignment arose, regardless of the probationary status of the employee.  The Commission points out in the preamble to the new rule, however, that if a probationary employee has never adequately performed the essential functions of the position, s/he is not entitled to reassignment because s/he was never "qualified" for the original position.


The new rule also eliminates the limitation in 29 C.F.R. Section 1614.203(g) of the scope of the search for reassignment to the local commuting area. Under the new rule, the scope of the search may be agency-wide, which could extend beyond the local commuting area.  The Commission points out in the preamble to the new rule, however, that the duty to consider reassignment, like any other reasonable accommodation, is limited by a showing of "undue hardship."  Undue hardship takes into account the operational, financial and legal relationships between components of large organizations. As such, an employer seeking to demonstrate undue hardship would have to demonstrate why, in light of the resources, operations, and constraints of its particular organization, the reasonable accommodation of reassignment would result in significant difficulty or expense.


The Commission pointed out that the Supreme Court has held that "ordinarily" it will be unreasonable to reassign an employee with a disability as an accommodation if doing so would violate the rules of a seniority system.  U.S. Airways, Inc. v. Barnett, 122 S. Ct. 1516 (2002). This is true for both collectively bargained seniority systems and those unilaterally imposed by management.  However, if there are "special circumstances" that undermine employee expectations of consistent, uniform treatment, it may be a reasonable accommodation, absent undue hardship, to reassign an employee despite the seniority system.


In applying this rule, practitioners should be aware that the effective date of the change is June 20, 2002.  This means that the new regulations apply to conduct occurring on or after that date. For example, in Hampton v. U.S. Postal Service,
 the complainant alleged that the agency failed to reasonably accommodate her disability (Reflex Sympathetic Dystrophy) when she was not offered reassignment to a light duty position.  In examining reassignment as a means of reasonable accommodation, the Commission noted that the regulations found at 29 C.F.R. Section 1614.203(g) which governed and limited the obligation of reassignment, had been superseded and no longer applied.  However, because the case arose prior to June 20, 2002, the effective date of the change in the regulations, the Commission applied 29 C.F.R. Section 1614.203(g). It noted that the complainant had the burden in a reassignment case of showing, by a preponderance of the evidence, that there were vacancies during the relevant time period into which s/he could have been reassigned. The complainant could do this, the Commission explained, by producing evidence of particular vacancies. Absent this type of evidence, the Commission continued, the complainant could meet his/her burden by showing: (1) s/he was qualified to perform a job or jobs which existed at the agency; and (2) that there were trends or patterns of turnover in the relevant jobs so as to make a vacancy likely during the relevant time period. In this case, the Commission found that the complainant had failed to meet her burden. The agency had shown that there were no positions available for reassignment in the complainant's Carrier craft, and the complainant had failed to argue or show that there were vacancies outside her craft available for reassignment.  The Commission concluded that the complainant was not a qualified individual with a disability, as she had not shown that the agency would have found a vacant position to which she could have been reassigned. Accordingly, the Commission found that the complainant had failed to show that she had been denied a reasonable accommodation.

	� Rehabilitation Act Amendments of 1992, Pub. L. 102-569, 106 Stat. 4344 (1992) (codified as amended at 29 U.S.C. Section 791(g)).


	� 67 Fed. Reg. 35732 (May 21, 2002), to be codified at 29 C.F.R. Section 1614.203. The text of the final rule can be found at EEOC's web site, www.eeoc.gov.





	� EEOC Appeal No. 01986308 (July 31, 2002).


	� For other recent cases applying the reassignment provisions of 1614.203(g) to cases arising before June 20, 2002, see: Key v. U.S. Postal Service, EEOC Appeal No. 07A20001 (August 2, 2002); Barnard v. U.S. Postal Service, EEOC Appeal No. 07A10002 (August 2, 2002).





