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Regulatory Changes

On May 21, 2002, EEOC published a final rule on the application of Americans with Disabilities Act standards to the federal workforce.  67 Fed. Reg. 35732 (5/21/02) (available on EEOC web site: WWW.EEOC.Gov). 

EEOC AJ Handbook Issued
EEOC issued a handbook for its Administrative Judges on July 2, 2002.   This document gives procedural guidance to EEOC(s District Directors and Administrative Judges, and should help to harmonize EEOC hearings procedures nationwide.  

Administrative Decisions
A. Disability

1.
Individual with a Disability - Williams  S.Ct. Decision Applied
Hebert v. Navy, EEOC Appeal Nos. 01996432, 01A05665 (5/31/02)

Applying Williams, Commission finds complainant  not disabled in major life activity of (manual tasks.(
Saner v. USPS, EEOC Appeal No. 01A13291 (10/10/02)

Restriction of 30 minutes of driving per day did not render complainant disabled.

Della Gatta v. USPS, EEOC Appeal No. 01994844 (5/16/02)

Applying Williams, Commission finds agency statement that complainant could not repetitively grip or pinch mail did not prove agency regarded him as substantially limited in MLA of manual tasks.

Key v.USPS, EEOC Appeal No. 07A20001, aff(d, 05A21136 (2/18/03)

Commission remands case to hearing, requiring finding as to whether complainant was disabled per Williams due to restrictions in everyday activities (yard work, opening jars and bottles, using hand tools, painting).

B. Disability (continued)

2. Interpreters
Saylor v. USPS, EEOC Appeal No. 01A05281 (11/14/02)

Disability discrimination found (failure to accommodate) when deaf employee not provided an interpreter for 45 minute safety talk.


Holton v. USPS, EEOC Appeal No. 01991307 (11/7/02)

Disability discrimination (failure to accommodate) found when employee not provided an interpreter for a scheduled meeting.  No damages due to good faith effort to accommodate.

2. Reassignment
On May 21, 2002, EEOC published a final rule on the application of the ADA(s  standards to the federal workforce.  Specifically, 29 C.F.R. Section 1614.203(g), which governed and limited the obligation of reassignment in the federal sector, has been superseded and no longer applies.  The ADA standards apply to all conduct on or after June 20, 2002, and emphasize, among other things, a broader search for a vacancy.  The ADA regulations regarding reassignment can be found at 29 C.F.R. Section 1630.2(o) and 1630.9.  Additional information can be found in the Appendix to the ADA regulations and in the EEOC(s Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the ADA (March 1, 1999) at Questions 25-30.  

a. Failure to Accommodate - Vacancies Existed for Reassignment

Barnard v. USPS, EEOC Appeal No. 07A10002 (8/2/02)

Where complainant could no longer perform letter carrier duties, due to permanent knee impairment, record showed that agency could have reassigned him to a position in accounting for which he was qualified.

Palfy v. USPS, EEOC Appeal Nos. 07A10087, 01993950 (6/17/02)

This is another  good example of the type of evidence which is useful in demonstrating failure to accommodate in the context of reassignment.

C. Disability (continued)

3. Reassignment
3. S. Ct. Decision in Barnett Applied

Burnett v. USPS, EEOC Appeal No. 01981618 (9/26/02)

EEOC applies U.S. Airways v. Barnett, 122 S. Ct. 1516 (2002) in context of reassignment and seniority system. 

a. Failure to Accommodate - Reassignment is Only Accommodation of (Last Resort(
Angin & Angin v. USPS, EEOC Appeal Nos. 01980302, 01982262 (8/22/01)

Agency violated the Rehabilitation Act by reassigning complainants to another facility when they could have been accommodated in their original letter carrier positions through job-restructuring.

4. Fitness for Duty Exams
Clark v. USPS, EEOC Appeal No. 01992682 (11/20/01)

Agency violated the Rehabilitation Act by ordering complainant to undergo a fitness-for-duty medical examination without showing that the exam was (job related and consistent with business necessity.(  This requires showing that agency has reasonable belief that: (1) employee(s ability to do his job was impaired by his medical condition; or (2) employee posed a direct threat due to his medical condition.

4. Association with Individual with Disability
Simms v. Navy, EEOC Appeal No. 01992195 (5/16/02)

Non-disabled individual may fall within coverage of Rehabilitation Act by virtue of close association with individual with disability (in this case complainant was covered by close association with daughter, who had disability of cerebral palsy).  No violation of Rehabilitation Act found in this case, as complainant was not treated differently due to her association with individual with disability, and no entitlement to reasonable accommodation under the (association( provision.  

E. Disability (continued)

6. Major Life Activity of Working
Hickman v. DOJ (DEA), EEOC Appeal No. 01A11797 (12/20/01)

Criminal DEA investigator found not disabled in major life activity of working due to his marijuana allergy.  For major life activity of (working,( individual must be significantly restricted in ability to perform either a class of jobs or a broad range of jobs in various classes, as compared to the average person having comparable training, skills and abilities.  Individual must be precluded from more than one type of job, a specialized job, or a particular job of choice.  Here, complainant was at most unable to perform one particular job.

Justice v. Navy, EEOC Petition No. 03A10109 (6/27/02)

Complainant not able to work as (ship(s cook,( not disabled in major life activity of working as a cook.  

E. (Regarded As( Disabled

McManaway v. USPS, EEOC Appeal No. 01993233 (8/27/02)

Agency rejected complainant for clerk position due to history of back pain (degenerative disc disease), stating that he posed a moderate risk of injury to himself.  Commission found that complainant was not disabled, but was regarded by the agency as disabled in the major life activity of working, as it regarded him as substantially limited in a broad range of jobs in various classes requiring heavy lifting, continuous standing, pushing, pulling, bending and reaching.  Agency failed to show high probability of substantial harm, and thus failed to show complainant was direct threat.  Remedies included offer of the position, back pay, and $10,000 nonpecuniary compensatory damages.

Asuncion v. USPS, EEOC Appeal No. 01993435 (8/27/02)

Complainant not selected for custodian position, due to history of coronary artery disease, arthritis, degenerative disc disease, elbow cubital tunnel syndrome and epicondylitis.  Agency found custodial job would not be in complainant(s (best interest.(  The Commission found that the agency regarded complainant as being disabled in the class of custodial/cleaning positions.  It found that the agency failed to show complainant posed a high probability of substantial harm (direct threat), and therefore that it had violated the Rehabilitation Act when it denied complainant the position.  Agency was ordered to offer complainant the position with back pay.

A. Disability (continued)

E. (Regarded As( Disabled

Liddy v. USPS, EEOC Appeal No. 01A01542 (10/10/02)

Complainant regarded as disabled in major life activity of working due to history of back problems.  Complainant did not pose direct threat of harm to himself or others. 

Escoto v. DOJ, EEOC Appeal No. 07A10105 (11/7/02)

Agency belief that complainant could not pass a required physical agility test due to his non-disabling medical condition (muscle atrophy in leg and limp) did not render him (regarded as( disabled.  

Arnow v. USPS, EEOC Appeal No. 07A10023 (11/15/02)

Complainant regarded as disabled in major life activity of lifting.  No direct threat shown.  Agency ordered to reinstate complainant to clerk position with back pay.

Shobert v. Air Force, EEOC Appeal No. 01991157 (8/29/02)

Complainant found by Commission to be regarded as disabled in major life activity of lifting.  

E. (Direct Threat(
1. Threat Not Shown (in addition to McManaway and Asuncion)

Flowers v. USPS, EEOC Appeal No. 01991710, aff(d, 05A20867 (8/19/02)

Complainant with history of carpal tunnel syndrome not selected for data conversion position based upon agency(s assessment that she posed a substantial risk of new injury.  Commission found agency regarded complainant as disabled in major life activity of working in  the broad class of jobs requiring data entry.  Agency failed to show direct threat.  Remedy: offer of position and back pay.

b. Threat Shown

Parker v. Navy, EEOC Appeal No. 01981917 (11/27/01)

Commission agreed with agency that complainant, who had delusional disorder with violent episodes, posed a direct threat to other employees.  No violation of Rehabilitation Act found in issuing him a letter of exclusion from the workplace.  

B. Religious Accommodation
McKinney v. Navy, EEOC Appeal No. 07A10112 (6/27/02)

Complainant requested exemption from requirement of Sunday work as a religious accommodation.  Agency denied request, stating that this would violate seniority provisions of CBA.  Commission stated undue hardship in religious accommodation was shown if requested accommodation violates seniority procedures of CBA, and found agency, in proposing various alternatives,  had met its burden of attempting to accommodate complainant(s religious beliefs.  

Baum v. SSA, EEOC Appeal No. 01A05985 (3/21/02)

Complainant requested participation in overtime work on weekdays instead of weekends as an accommodation of her religious beliefs.  Agency rejected request, stating that it would be a violation of its CBA.  Commission found that the request did not on its face violate the agency(s CBA, concluding that agency failed to reasonably accommodate complainant(s religious beliefs.

C. Hostile Environment Harassment
Bobbett v. DOJ, EEOC Appeal No. 07A00013 (12/13/02)

No sexual harassment found based upon finding that the conduct complained of was not (unwelcome.(  

Quick v. Air Force, EEOC Appeal No. 01A00116 (8/13/02)

Hostile environment harassment found due to retaliation.  Agency failed to prove affirmative defense to liability under Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 765 (1998) and Faragher v. Boca Raton, 524 U.S. 775, 787 (1998).

Soto v. USPS, EEOC Appeal No. 01994396 (3/14/02)

Complainant alleged hostile environment harassment by Postmaster, who categorically denied allegations.  Commission found complainant failed to show events of harassment ever occurred, therefore no harassment.

Marker v. USPS, EEOC Appeal No. 01992706 (2/21/02)

Complainant alleged hostile environment harassment by supervisor based on disability.  Commission found supervisor(s repeated ridicule of complainant(s hearing loss was hostile environment harassment, and further found agency failed to prove affirmative defense.  

D. Procedural Issues
5. Continuing Violations - S. Ct. Morgan Decision Applied

Ornelas v. Justice, EEOC Appeal No. 01995301 (9/26/02)

S. Ct. decision in National RR Passenger Corp. v. Morgan, 122 S. Ct. 2061, applied.

2. Procedural Dismissals Affirmed
Roublow v. VA, EEOC Request No. 05A01106 (1/3/03)

Agency dismissals for untimely counselor contact and failure to state claim affirmed.  Complainant reason for untimely contact, fear of reprisal, not sufficient to toll time period.  Complainant checking box labeled (harassment( on complaint form, without more, not sufficient to state claim of harassment.

3. Failure to State Claim - Polygraph Exam
Jones v. Army, EEOC Request No. 05A00428 (3/1/02)

Complainant alleged race discrimination when required to take polygraph exam in internal investigation of property loss.  Commission found allegation failed to state claim, as complainant had suffered no adverse action as a result of the investigation.  

4. Previously Filed Grievance Constitutes Election
Boyd v. HUD, EEOC Request No. 05A10699 (1/3/03)

Where previously filed grievance is same matter as subsequent EEO complaint, cancellation of grievance does not nullify election.  Agency dismissal of EEO complaint for prior election of grievance process affirmed.

5. Extension of Time Limit Warranted Due to Incapacitation
Cortez v. USPS, EEOC Request No. 05991016 (1/3/03)

Agency dismissal of complaints reversed.  Complainant was found unable to proceed due to incapacitating health condition.  

D. Procedural Issues (continued)

6. Individual Complaint Must be Accepted/Dismissed When Class Action Dismissed
Pruett v. DOD, EEOC Appeal No. 01A01375 (1/3/03)

Agency dismissed class complaint for failure to meet class certification requirements, but failed to notify class agent whether his individual complaint was being accepted or dismissed.  Commission remanded for processing of individual complaint.  

7. Agency Failure to Appeal AJ Decision Renders AJ Decision Final
McCue v. USPS, EEOC Appeal No. 01A13411 (8/8/02)

AJ found discrimination based on disability when agency denied complainant a transfer.  Agency issued final order refusing to implement the AJ decision, but failed to appeal to EEOC.  This resulted in finding by EEOC that agency failed to take final action within 40 days of receipt of AJ decision, rendering the AJ decision the agency(s final decision in the complaint.  

1. Res Judicata Applied
Pettigrew v. USPS, EEOC Request No. 05A11123 (3/28/02)

U.S. District Court dismissed complainant(s civil action with prejudice.  Commission found res judicata applied, finding that court(s dismissal was final judgment on merits, and dismissed the administrative complaint.

Hill v. USPS, EEOC Request No. 05991158 (4/11/02)

Complainant(s civil action dismissed by U.S. District Court without prejudice. Commission found res judicata did not apply, as no final judgment on merits, and remanded administrative complaint for processing.

E. Affirmative Employment 

Flint v. NSA, EEOC Appeal No. 01A02308, aff(d, 05A20993  (9/5/02)

Commission found sex discrimination against male employee not considered for position because of his sex.  While substantial imbalance in promotions may justify taking sex and ethnicity into account, using sex and ethnicity as the sole factors for promotion violated Title VII.  

F. Compensatory Damages
Hartley v. USDA, EEOC Request No. 05990563 (12/27/02)

$85,000 nonpecuniary compensatory damages in finding of discrimination on bases of sex (female), national origin (Hispanic) and reprisal.

Leatherman v. Navy, EEOC Appeal No. 01A12222 (12/14/01)

$100,000 nonpecuniary compensatory damages awarded in finding of retaliatory harassment case.

G. Pregnancy Discrimination
Buchanan v. Navy, EEOC Appeal No. 01990815 (3/7/02)

No pregnancy discrimination found when complainant was required to take leave (and LWOP) due to temporary medical conditions related to pregnancy based on her medical restrictions.  Commission found complainant not treated any differently than other similarly situated employees with temporary medical conditions.  

H. National Origin Discrimination - Foreign Accent
Stone v. Treasury, EEOC Appeal No. 01A02572, aff(d, 05A11013 (1/18/02)

Direct evidence of national origin (foreign accent) discrimination found when selecting official stated to third person that complainant would never be promoted because her foreign accent made her difficult to understand.

I. Sanctions
I. AJ Sanction of Complainant Affirmed
Hayes v. USPS, EEOC Request No. 05A20689 (1/31/03)

AJ sanctioned complainant for failure to comply with Order to provide a position statement, witness list, and response to agency motion for summary judgment.  Sanction was a remand of complaint to agency for decision on the record without a hearing.  Affirmed on appeal.  

2. Administrative Judge Sanctions Reversed
Hale v. DOJ, EEOC Appeal No. 01A03341 (12/8/00)

Commission reverses AJ sanction of dismissal, and sets out basic standards for sanctions.

Additional Case Summaries
Abuse of Process
No Abuse Found.  The Commission did not find complainant(s numerous complaints to be an abuse of the equal employment opportunity (EEO) process. The fact that complainant repeatedly challenged supervisory authority, without more, was not indicative of abuse of process.  The Commission found no evidence of an intent to clog the EEO system and reversed the EEOC Administrative Judge(s (AJ(s) dismissal of complainant(s complaint for abuse of process. Jennings v. United States Postal Service, EEOC Appeal No. 01A03885 (August 29, 2002).  See also, Black v. Small Business Administration, EEOC Appeal No. 01A10586 (March 19, 2002). 

Accent Discrimination
Direct evidence found.  The agency found direct evidence of national origin (Korean) discrimination where the selecting official said that complainant would never be promoted because her accent made her too difficult to understand. The agency found no evidence that complainant(s accent would have interfered with her ability to perform a Budget Analyst position.  On appeal, the Commission found that the agency failed to meet its burden of showing, by clear and convincing evidence, that it would not have promoted complainant during the period at issue even absent discrimination.  The Commission noted that the agency had ample opportunity to produce such evidence.  EEOC noted that a mere assertion of a legitimate motive without additional evidence is insufficient in direct evidence cases such as this one. As part of relief provided to complainant in this case, the Commission ordered promotion with back pay. Stone v. Department of the Treasury (Bureau of Public Debt), EEOC Appeal No. 01A02572 (July 6, 2001), request to reconsider denied, EEOC Request No. 05A11013 (January 10, 2002). 

Adverse Inference
The agency destroyed records relevant to the instant claim.  The Commission decided that the agency had adequate notice of the claim, yet violated its obligation to maintain the records.  The record destruction, along with other cited reasons, justified sanction by imposition of an adverse inference against the agency, the Commission ruled.  Based on the adverse inference, the Commission determined that the record failed to show a legitimate nondiscriminatory reason for the agency(s action, leading to a conclusion that complainant prevailed in her claim.  Cottrell v. Department of Transportation, EEOC Request No. 05991163 (January 16, 2002).

ADEA
           Claims of Age Discrimination May Use the Disparate Impact Theory.  Noting that some Courts have concluded that claims of disparate impact in age discrimination cases are not cognizable, the Commission cited its precedent permitting such complaints to go forward under the ADEA.  The Commission directed the agency to investigate the complaint under both the disparate treatment and disparate impact theories of discrimination.  Fisher v. Department of Transportation, EEOC Appeal No. 01A14326 (September 6, 2002).  
Failure to state a claim.  A  non-dual status military technician failed to state a claim  for which relief can be granted when he was forced to retire. The Commission found that Congress had recently enacted 10 U.S.C. ( 10218, which mandates separation of non-dual status military technicians who are eligible for an unreduced annuity, and that the enactment created an exception to the Age Discrimination in Employment Act(s prohibition of mandatory retirement. Brumbaugh v. Department of the Army, EEOC Appeal No. 01A05531 (March 29, 2001).  See also Campbell v. Department of the Army, EEOC Request No. 05A10688 (August 16, 2001).

No age discrimination. In nonselection case, the Commission found no discrimination because the selectee(s experience and qualifications were superior to the complainant(s.  In light of the selectee(s superior qualifications and the fact that the selecting official was only three years younger than complainant, the Commission concluded that the selecting official(s statement that he wanted (youth and new blood( was sufficient evidence of pretext. Porter v. Department of Defense (Defense Logistics Agency), EEOC Appeal No. 01A04448 (February 6, 2001).

Attorney(s Fees

Across-the-Board Fee Reduction Rejected.

The Commission rejected the agency(s 40 percent across-the-board reduction as a result of complainant(s prevailing on only one of her two complaints. The Commission concluded that the complaints were not fractionable because they each arose from a common set of facts pertaining to complainant(s nonselections.  Thus, she should be fully reimbursed for all reasonable attorney(s fees.  Sermeno v. Department of the Army, EEOC Appeal No. 01A13878 (August 7, 2002).  But cf. Coard v. Department of Justice, EEOC Appeal No. 01A02439 (August 15, 2002) (allowing a 30 percent reduction in attorney(s fees, weighing the overall degree of success against complainant(s original goals).

           Interest on Attorney(s Fees Awarded for Delay in Issuing Final Agency Decision.  The Commission ordered interest on the fee award to compensate for the agency(s five-month delay in issuing a decision on attorney(s fees, for which the agency provided no explanation. Carroll v. United States Postal Service, EEOC Appeal No. 01994040 (May 29, 2002).

Complainant entitled to attorney(s fees.   Because complainant had prevailed in her claim that the agency had breached a settlement agreement, she was entitled to an award of attorney(s fees for work done in connection with her appeal. Spriesterbach v. United States Postal Service, EEOC Request No. 05990158 (November 23, 2001).
Reduction in fees proper.  The Commission granted complainant(s RTR and modified the previous decision to include an award of all fees reasonably incurred in obtaining EEOC(s favorable decision on appeal.  However, the Commission found reasonable the previous decision(s 10% reduction in fees where the fee petition submitted to the agency failed to break out the compensable and non-compensable work done by complainant(s attorney. Gray v. United States Postal Service, EEOC Request No. 05981074 (October 4, 2001).

Agency(s legitimate nondiscriminatory reason. The AJ found that the agency had not sufficiently articulated a legitimate nondiscriminatory reason for its action in rescinding a position announcement, in part because she found that the agency official was not credible.  EEOC ruled that this aspect of the AJ(s decision was erroneous as a matter of law, because credibility pertains to pretext rather than to whether an agency has met its burden of articulating a legitimate nondiscriminatory reason.  (The EEOC also determined that the complainant had not made out a prima facie case.)  Thompson v. U.S. Postal Service, EEOC Appeal No. 01971189 (August 31, 2000).

Role of a stipulation. Complainant and the Department of Commerce stipulated that complainant was a qualified individual with a disability.  The Commission remanded the matter for further development of the record, holding that parties may only stipulate to facts and not to conclusions of law.  Schwartz v. Department of Commerce, EEOC Appeal No. 01982486 (June 8, 2000). 

Back Pay
Agency Erred In Calculating Petitioner(s Back Pay and Interest Awards.  In granting her Petition For Enforcement, the Commission found that the agency had understated petitioner(s gross pay award, from which her net back pay award was derived, as well as the cash value of annual leave.  EEOC found that the agency had failed to account for petitioner(s hourly pay rate increase and ordered that the revised back pay award be given petitioner, including the accrued interest on the unpaid balance.  Pacheco v. United States Postal Service, EEOC Petition No. 04990043 (August 14, 2002).  
Interest on Back Pay Not Available in Age Claims.  The Commission agreed with the agency that interest on back pay is not available as a remedy under the ADEA.   Kinnear v. Department 

of Commerce, EEOC Appeal No. 07A10104 (August 29, 2002).
Burden of Proof
Burden of proof improperly shifted.  The Commission found that the EEOC Administrative Judge (AJ) had incorrectly placed the burden of proof on the agency to show it did not discriminate against complainant, as in indirect evidence cases such as this, the agency(s only obligation was to state the reasons for its action.  The Commission found that the agency(s proffer was sufficient to satisfy its burden of production to articulate a legitimate, nondiscriminatory reason for complainant(s nonselection (e.g., she performed poorly in her interview).  Flynn-DeGroff  v. United States Postal Service, EEOC Appeal No. 07A0039 (November 23, 2001).

Civil Actions
Complaint reinstated. A district court dismissed complainant(s class action on the grounds that she had failed to exhaust her administrative remedies.  Because the civil action was no longer pending,  EEOC ordered the administrative class complaint reinstated absent evidence that the civil action had been dismissed with prejudice.  Artis, et al. v. Federal Reserve System, EEOC Request No. EEOC Request No. 05960266 (August 10, 2000).

Class Complaints

      Dismissal of Class Complaint Affirmed.  Complainant, the putative class agent, sought to represent both current Black postal employees and Black applicants in the Southeast Area allegedly discriminated against regarding various terms and conditions of employment.  The agency adopted the AJ(s recommendation that the complainant had failed to satisfy the criteria of numerosity, commonality, typicality, and adequacy of representation necessary for class certification. In affirming the agency(s final decision, the Commission found, inter alia, that the class complaint constituted an across-the-board attack on alleged discriminatory employment practices, none of which was alleged to affect all class members. Hopkins v. United States Postal Service, EEOC Appeal No. 01A02840 (July 22, 2000).  See also, Risner v. United States Postal Service, EEOC Appeal No. 01994323 (September 13, 2002) (claims broad and unspecific); and see, Price, et al. v. Department of the Army, EEOC Appeal Nos. 01A10502, 01A10540, 01A10539, and 01A10503 (August 8, 2002) (complainant failed to meet criteria for certification; claims also dismissed on jurisdictional and timeliness grounds).

Agency Decision Adopting AJ(s Per Se Rejection of Class Complaints Based on Disability Vacated. The Commission remanded this matter to an AJ to develop the record and render a determination as to whether complainant(s class complaint met the criteria for certification, based on disability.  The initial AJ had summarily denied certification, ruling that disability claims were not suited for class treatment.  Travis v. United States Postal Service, EEOC Appeal No. 01992222 (October 10, 2002).

Complainant(s Complaint Should Have Been Processed as Part of Class Complaint. The Commission found that the previous decision had erred when it addressed complainant(s individual complaint.  EEOC noted that it had, in a prior decision, certified a class complaint as it pertained to denial of promotions and had remanded the matter for discovery. The Commission ordered the agency to subsume complainant(s complaint concerning denial of promotion into the class complaint addressing the issue of promotion denials.  Epps v. Department of Agriculture, EEOC Request No. 05A10387 (September 13, 2002). 
Complaint Remanded for Development of Record as to Whether Reprisal was Class Pattern.
The Commission vacated the agency(s final decision adopting the AJ(s denial of class certification on the grounds that a claim of retaliation may not lawfully be the basis of a class action.  The Commission cited its precedent that reprisal is an appropriate basis for a class complaint when there is a showing that specific reprisal actions were taken against a group of people for challenging agency policies, or where reprisal was routinely visited on class members.  EEOC remanded the matter for additional fact finding to determine if the class certification requirements could be satisfied.  Grigsby, et al. v. United States Postal Service, EEOC Appeal No. 01A01516 (August 15, 2002). 
Collateral Attack
Collateral attack on another forum. Complainant claimed that an agency official submitted false information to the Department of Labor, which caused his compensation benefits to be terminated. The Commission affirmed the agency(s dismissal, finding the complaint to be an improper collateral attack on another proceeding. Walsh v. United States Postal Service, EEOC Request No. 05980369 (March 29, 2001).

Compensatory Damages
Awards for Non-Pecuniary Damages.

· Upheld an AJ(s award of $50,000 for harassment. McCoy v. Department of Transportation, EEOC Appeal Nos. 07A10010 and 01A10533 (March 14, 2002).  
· Increased an agency(s award of $15,000 to  $40,000 for age and gender discrimination.

Bad Heart Bull v. Department of Health and 
Human Resources, EEOC Appeal No. 01A12574 (August 28, 2002).

· Increased from $10,000 to $35,000 an award for sexual harassment. Harmon v. United States Postal Service, EEOC Appeal  No. 01994179 (August 15, 2002).

· Let stand an AJ(s award of $2,000 for retaliation, noting that much of the distress complainant described was caused by non-discriminatory actions of the agency.  Wilson v. United States Postal Service, EEOC Appeal No. 01994200 (September 26, 2002).

· Rejected the agency(s denial of compensatory damages and awarded $12,000 to compensate complainant for the aggravation of her illness caused by the agency(s discriminatory actions.  Carroll v. United States Postal Service, EEOC Appeal No. 01994040 (May 29, 2002).
Inadequate appeal record barred Agency from contesting AJ(s $200,000.00 award. The agency failed to provide compensatory damages records to support its appeal, despite several requests from EEOC.  The burden of proof was on the agency as the party contesting the AJ decision, noted the Commission; because of the failure of proof, the agency was barred the agency from challenging the award. Sebek v. Department of Justice, EEOC Appeal No. 07A00005 (March 8, 2001).

$185,000 in non-pecuniary damages. Complainant was removed from employment one week after disclosing to his supervisor that he was HIV-positive.  The agency accepted an AJ(s finding of discrimination but reduced the award of non-pecuniary damages.  On appeal of the damages issue, the Commission decided that the agency(s discriminatory termination was the proximate cause of complainant(s being subjected to a number of events which the Commission summed up as living (a nomadic existence for two years with few worldly goods.(  The Commission awarded complainant $185,000 in non-pecuniary compensatory damages.  Mack v. Department of Veterans Affairs, EEOC Appeal No. 01983217 (June 23, 2000), RTR denied, EEOC Request No. 05A01058 (October 26, 2000).

Claim not moot.  The agency dismissed one of complainant(s claims on the grounds that it was moot, without addressing his request for an (appropriate monetary award.(  Held: the claim was not moot because, at a minimum, the agency failed to address the request.  Gore v. United States Postal Service, EEOC Appeal No. 01995133 (September 4, 2001). 

Commission awards compensatory damages for sexual harassment.  An EEOC Administrative Judge (AJ) found that complainant, an engineer aboard a Naval vessel, was subjected to hostile environment sexual harassment. The agency adopted the AJ(s findings and issued a final decision (FAD) awarding complainant $10,000 in non-pecuniary compensatory damages. On appeal, the Commission considered the severity and duration of the emotional harm suffered by complainant and increased the award to $20,000. Darrell v. Department of the Navy, EEOC Appeal No. 01992288 (January 19, 2001), request to reconsider (RTR) denied, EEOC Request No. 05A10286 (May 2, 2001).

Compliance with EEOC Orders
Training ordered for purpose of educating employees. In this sexual harassment case, the Commission ordered Title VII training of all managers and supervisors at an agency facility.  The agency argued that the training should be restricted to employees involved in the harassment.  The agency misperceived the purpose of the training, stated the Commission.  It was not designed to punish, but rather to educate, so as to avoid future violations.  Wild v. Department of Defense (Defense Security Service), EEOC Request No. 05A10058 (March 16, 2001).

Appropriate action taken against responsible management official.  EEOC Order directed agency to take appropriate action against official who discriminated against petitioner.  Petitioner contended that the official received a favorable assignment following the Order.  The Commission determined that in taking away the official(s supervisory duties and reassigning him to another office, the agency complied with the Order.  Hasan v. U.S. Information Agency, EEOC Petition No. 04980028 (January 14, 2000).

Constructive Discharge
Constructive discharge.  Complainant claimed that reprisal in violation of the ADEA was operating in his early retirement.  While finding that complainant had been subjected to retaliatory treatment, the Commission declined to find that a reasonable person in complainant(s position would have found the working conditions intolerable. The Commission found that complainant could have reported for work while pursuing EEO claims he had filed regarding the agency actions, such as transfers, that he claimed compelled him to retire early. Olsen v. Department of Defense, Army & Air Force Exchange Service, EEOC Request No. 05A10104 (March 22, 2001).

Continuing violation
Continuing violation doctrine explained.  To state a timely raised continuing violation claim, a complainant must allege facts that are sufficient to indicate that he or she may have been subjected to an ongoing unlawful practice which continued into the 45-day period for EEO counselor contact.  That the complainant had a reasonable suspicion of discrimination more than 45 days before the contact will not preclude acceptance of an otherwise timely claim of ongoing discrimination.  Anisman v. Department of Treasury, EEOC Request No. 05A00283 (April 12, 2001).  

Related acts.  In late 1998, complainant alleged discriminatory denial of overtime (since 1997 and continuing.(  Her claim was dismissed by the agency under a reasonable suspicion standard.  The Commission found that the denial of overtime was identical throughout the period of the claim, and ruled that complainant established a continuing violation.  Crosby v. United States Postal Service, EEOC Appeal No. 01996244 (October 4, 2001).

Continuing violation claim not available.  The Commission affirmed the agency(s dismissal of complainant(s three complaints and rejected his argument that the complaints constituted a continuing violation.  EEOC noted that complainant had filed some 20 discrimination complaints since 1990, more than half being filed since he resigned in 1994. Complainant argued that his EEO complaints showed a discriminatory course of conduct by the agency.  Held:  Where, as here,  none of the claims are dismissed for reasons of timeliness, but, instead, on other grounds, a claim of continuing violation does not lie.  Li v. Department of the Navy, EEOC Appeal Nos. 01993099, 01993956, 01996057 (August 31, 2001).

Not a continuing violation.  In December 2000, complainant initiated EEO Counselor contact to allege that she had been denied a promotion/classification since August 2000.   The claim was dismissed as untimely, and EEOC affirmed the dismissal.  EEOC found that the most recent discriminatory event identified by complainant occurred in August 2000, and that she identified no acts of purported discrimination occurring within 45 days of her initial EEO contact.  Anthony v. Department of the Navy,  EEOC Appeal No. 01A13076 (July 30, 2001)

Disability Law - Definitions
Substantially limited.  The Commission rejected the agency's assertion that complainant was not a person with a disability (carpal tunnel syndrome) within the meaning of the ADA because she was not limited in performing a class of jobs, and instead affirmed the finding below that complainant was covered under the statute because she was substantially limited in her ability to perform manual tasks and in lifting.  Wesson v. United States Postal Service, EEOC Request No. 05990963 (August 2, 2001).

Not substantially limited. While complainant had a back condition and restrictions on lifting, bending, etc., the Commission did not find the condition to be substantially limiting as compared to the average person in the general population.  Jones v. United States Postal Service, EEOC Petition No. 03990091 (October 31, 2001).

Temporary condition.  Complainant had a left hand sprain, from which he was medically released to return to full duty  condition within three months.  The condition did not limit any major life activity on more than a temporary basis, the Commission found, and therefore was not a substantially limiting impairment.  Bell v. United States Postal Service, EEOC Appeal No. 01986889 (August 16, 2001).

Inability to work one job is not disability as to working. The agency refused to excuse complainant from a 3-week temporary duty training assignment.   The Commission found that her impairment arose from the stress caused by her position; that her condition was temporary; and that there was no evidence that she was substantially limited in a major life activity including performing work in a class of jobs or a broad range of jobs in various classes. Webber v. Department of the Air Force, EEOC Appeal No. 01980587 (March 2, 2001).

Disability Law - Bias
Denial of overtime.  For a period of several months, complainant was not permitted to sign up for overtime because his supervisor considered him to be on light duty.  The Commission found that no other employee, including those on light duty, had been denied overtime.  The Commission further found that the agency had no legitimate reason to deny overtime, and concluded that discrimination more likely than not was a motivating factor.  Lorenzo v. United States Postal Service, EEOC Appeal No. 01973337 (May 25, 2000).

Bid for preferred assignment ignored.  Complainant submitted a bid but the U.S. Postal Service refused to honor it for the reason that she was a modified duty employee.  The Commission stated that the agency cannot prohibit a bid on a position from an employee who is capable of performing the essential functions of that position.  Based in part on its finding that the agency summarily rejected the bid based on its knowledge of complainant(s disability, the Commission found that the bid rejection was discriminatory.  Joch v. United States Postal Service, EEOC Request No. 05971044 (June 29, 2000).  See also, Asprec v. United States Postal Service, EEOC Appeal No. 01995160 (June 29, 2000). 

Disability Law - Direct Threat
Direct Threat.  In affirming the agency(s decision, the Commission found that the agency acted reasonably when it issued complainant a Letter of Exclusion based on its determination that it could not reasonably accommodate complainant(s disability (delusional disorder), without posing a direct threat, i.e., a significant risk of substantial harm which cannot be eliminated or reduced by reasonable accommodation.  EEOC noted that such determinations had to be based on individualized assessments.  Parker, Jr. v. Department of the Navy, EEOC Appeal No. 01981917 (November 27, 2001).   

Disability Law - Medical Examination

Improper fitness for duty (FFD) examination.  Evidence showed that complainant over a period of years took notes on and criticized the actions of coworkers, causing friction, stress, and other problems in the workplace.  Agency managers did not discipline complainant for his conduct and instead directed him to undergo  a psychiatric FFD.  The Commission  concluded that the FFD was unlawful.  The agency failed to show that the medical inquiry was job-related and consistent with business necessity, stated the Commission, since it failed to show that it had a reasonable belief that complainant would be unable to perform essential functions or would pose a direct threat.  The Commission also observed that limits on disability-related inquiries and medical examinations apply to all employees, not just those with disabilities.  Clark v. United States Postal Service, EEOC Appeal No. 01992682 (November 20, 2001).
Disability Law - Medical Records
Medical records.  The agency violated the Rehabilitation Act by disclosing medical information pertaining to complainant in a manner that did not conform to EEOC regulations.  The disclosure warranted an award to complainant of $2,000 in compensatory damages.  Brunnell v. United States Postal Service, EEOC Appeal No. 07A10009 (July 5, 2001).
Disability Law -

Reasonable Accommodation
Agency met its obligations under the Rehabilitation Act. The Commission found that the agency had properly initiated a dialog with complainant concerning what reasonable accommodation was required, while complainant failed to permit the agency to inquire from her physician what duties were within her medical restrictions. Ross v. Department of the Treasury, EEOC Appeal No. 01982708 (August 2, 2001).  See also Raju v. Department of Veterans Affairs, EEOC Appeal No. 01986574 (November 1, 2001) (individual who fails to provide necessary documentary evidence of disability is not entitled to accommodation).

Agency failed to act on accommodation request in manner required. Complainant had accepted a GS-3 receptionist position offered as a reasonable accommodation, while explicitly stating her intent to pursue accommodation as a GS-7.  The agency refused to even consider complainant(s physician's proposal that assistive computer technology, voice-activated software, be explored as reasonable accommodation of complainant in her GS-7 position.  The Commission ruled that complainant had only "conditionally accepted" the GS-3 position, and that the agency was still obligated to accommodate complainant in her original GS-7 position, if possible.  Ghannon v. Agency for International Development, EEOC Request No. 05A10146 (August 2, 2001).

Failure to look to other facilities is denial of accommodation. The agency failed to search for vacant positions at other facilities for complainant, who had substantial neck and shoulder impairments.  As part of the remedy, and noting complainant(s claim that she had not worked since her light duty request was denied, EEOC ordered the agency to reinstate complainant to her former position with back pay and interest. Patrick v. United States Postal Service, EEOC Appeal No. 01976918 (March 29, 2001).

Accommodation duty satisfied when reassignment offered. Complainant asked to be reassigned from a criminal investigator position  to a position not involving aggressive law enforcement. The agency identified three such positions for which complainant was qualified and offered to reassign him. However, his physician stated that these positions were not suitable because they would not permit complainant to utilize his enforcement skills and would require him to learn a new job.  Held: the agency met its obligation to accommodate complainant(s disability. Baker v. Department of Justice (DEA), EEOC Appeal No. 01972309 (March 29, 2001). 

No obligation to create position as an accommodation. Petitioner, who had been on light duty for two and one-half years, was removed from his Air Force position (unspecified shoulder impairment).  The Commission found that petitioner was not a qualified individual with a disability because he could not perform the essential functions of his then-current position, and the agency was unable to find a funded vacant position for which he was qualified within his medical restrictions. EEOC stated that the agency was not obligated to create a position as an accommodation. Ward v. Department of the Air Force, EEOC Petition No. 03A00018 (March 22, 2001).
Delayed search effort.  EEOC Administrative Judge found that the United States Postal Service made little effort to search for an alternative position until it was in its financial interest to do so, when complainant began to collect OWCP lost wages benefits.  The Commission agreed with the Administrative Judge in noting that it was precisely the agency(s lack of effort which resulted in a finding of discrimination.  Reagins v. United States Postal Service, EEOC Appeal No. 01974481 (April 6, 2000).

No obligation to excuse insubordination. Petitioner failed to establish a causal nexus between her disability and the misconduct for which she was removed.  Even if petitioner had shown a nexus, the Commission stated that it would still uphold her removal as an employer may properly hold all employees to the same performance and conduct standards as long as those standards are job related and consistent with business necessity. Miner v. Small Business Administration, EEOC Petition No. 03990021 (May 25, 2000). 

EEO Process
Complainant Entitled to Timely Hearing Notice. The Commission found that the agency(s notice of complainant(s right to request a hearing before an EEOC AJ, given when it accepted his complaint, did not comport with the regulatory time frame.  Accordingly, the Commission remanded the case for the scheduling of a hearing.  Armstrong v. United States Postal Service, EEOC Appeal No. 01995376 (March 14, 2002).
Agency Failed to Comply With the Requirements of 29 C.F.R. 1614.  The Commission vacated the agency(s finding of no discrimination, and ordered the agency to process complainant(s claims in the manner mandated by the Commission(s regulations.  EEOC found the agency deficient in such requirements as failing to inform complainant how to contact an EEO Counselor; failing to timely assign a Counselor; failing to accept issues for investigation until nearly a year after complainant had filed her complainant; and failing to properly investigate her claims.  Jansson v. Department of Justice, EEOC Appeal No. 01A22553 (August 23, 2002).
Interference with EEO process. Complainant alleged that her supervisor threatened her not to file an EEO complaint, and an EEO official initially refused to allow her to file.  Noting the agency (inexplicably( failed to address these contentions in its decision, the Commission nevertheless reminded the agency that such acts could have a chilling effect on employees exercising their EEO rights, and that the agency has a continuing EEO duty in its policies and practices.  The Commission ordered the agency to provide EEO training to management and to EEO staff.  Parker v. Department of the Navy, EEOC Appeal No. 01970412 (October 4, 2000).

No abuse of process. The agency asserted that complainant had filed 29 complaints between November 1, 1988, and February 19, 1999.  The agency averred that it had issued decisions for 16 of the complaints, 13 of which complainant had appealed to EEOC.  The Commission found that the record did not show a clear intent by complainant to utilize the EEO process for other than legitimate purposes, and ordered the agency to consolidate complainant(s 12 complaints for further processing. Pleasant v. Department of Housing and Urban Development, EEOC Appeal No. 01995528, et al. (February 2, 2001).

Equal Pay Act

Agency Satisfies Affirmative Defense.  Complainant challenged the promotion of two co-workers (CW-1 and CW-2) who purportedly performed duties substantially similar to complainant(s, while complainant(s promotion by accretion of duties was denied.  Affirming the agency(s decision of no discrimination, the Commission found that, as to CW-1, complainant could not be promoted from a non-supervisor to a supervisory position by accretion and that the promotion would have to be published and subject to competition, in accordance with the agency(s merit system, a valid affirmative defense under the EPA.  With regard to CW-2, the Commission found that the position was not comparable to complainant(s.  Schoch v. Department of Commerce, EEOC Appeal No. 01A13876 (September 25, 2002).  

Failure to Cooperate

Dismissal improper absent notice and insufficient record. An AJ granted complainant(s  request to withdraw for 90 days her request for a hearing. Complainant was told that if she failed to renew her request within 90 days the agency could dismiss her complainant for failure to proceed.  Shortly after the 90 day period expired, the agency dismissed the complaint for failure to cooperate.  On appeal, the Commission reversed the dismissal, ruling that an agency may not dismiss a complaint for failure to cooperate without the 15-day notice required under EEOC(s regulations.  In addition, the Commission restated the principle that dismissal for failure to cooperate is permitted only in cases where there is in sufficient information on which to base an adjudication and the complainant has engaged in delay or contumacious conduct.  Schultze v. Department of the Army, EEOC Appeal No. 01995369 (July 11, 2001).  
Failure to State a Claim
Privacy Act Not Within Commission(s Purview. Affirming the agency(s dismissal, EEOC noted that the Privacy Act provides an exclusive statutory framework governing the disclosure of identifiable information contained in federal systems of records and jurisdiction is vested solely in the United States District Courts for Privacy Act matters.  Aylward v. United States Postal Service, EEOC Appeal No. 01A20942 (March 7, 2002), request to reconsider (RTR), denied, EEOC Request No. 05A20619 (July 3, 2002).

Official Discussion Memorialized Can State a Claim. Reversing the agency(s dismissal, the Commission noted that, while it has consistently held that discussions with supervisors advising subordinates that unacceptable conduct may result in discipline are not cognizable, a written record memorializing such a warning can state a claim. Curry v. Department of Health and Human Services, EEOC Appeal No. 01A05004 (March 7, 2002).   

Proposed Discipline Merges With Ultimate Action and States Cognizable Claim.  The Commission noted that, where an individual has received EEO counseling on a proposed action, in this case a suspension, which becomes an effective action, the otherwise premature claim merges with the effective action, even if complainant has not filed a formal complaint on the effective or ultimate action. Robert, III, v. United States Postal Service, EEOC Appeal No. 01A21360 (March 14, 2002).

Complainant Has a Cause of Action Based on His Wife(s Disability. In reversing the agency(s dismissal of complainant(s complaint, the Commission declared that complainant stated a claim where he alleged disability discrimination based on his association with a person with a disability. In this case, the agency repeatedly denied complainant dependent care leave under the Family Medical Leave Act (FMLA) and complainant claimed discrimination with regard to his wife(s disability.  Kirkland v. United States Postal Service, EEOC Appeal No. 01A10621 (March 14, 2002).
Delay in Processing OWCP Claim Not Cognizable.  The Commission found that a claim asserting a delay of a few weeks in processing paperwork for an Office of Workers( Compensation Claims Programs (OWCP) constituted an impermissible collateral attack on the OWCP decision-making process.  The Commission noted that there was no evidence that the delay was part of a pattern and practice of discrimination, or part of a claim of hostile work environment.  Schneider v. United States Postal Service, EEOC Request No. 05A01065 (August 15, 2002).

             Single Incident Sufficiently Severe to State Claim of Harassment.  Reversing the agency(s dismissal, the Commission found that complainant credibly claimed that he endured severe humiliation when two Federal Police officers confronted him in the presence of his co-workers and questioned him about his purportedly threatening another co-worker.  Complainant had claimed that he had successfully filed EEO complaints against  the two managers who had the police summoned and that they were also named in current EEO actions.  EEOC concluded that the claim in the present case was sufficiently severe to constitute an actionable claim of harassment.  Miller v. Department of the Treasury, EEOC Request No. 05A10338 (August 15, 2002).

Husband(s Claim of Retaliation Based on Adverse Action Against Wife Viable.   Denying the agency(s reconsideration request, the Commission noted that the previous decision(s erroneous factual conclusion that complainant(s wife was an agency employee when she was a contractor employee, did not prevent the decision from being legally correct.  The Commission held that the agency(s purported role in the firing of complainant(s spouse was an action reasonably likely to deter protected activity by complainant and, thus, the complainant stated a claim.  Cantrell v. Department of Transportation. EEOC Request No. 05990538 (September 9, 2002).

Gender-Based Dress Code Not Actionable.  Citing Commission precedent, EEOC held that an employer may establish a different dress code for men and women to create a professional atmosphere without violating Title VII.  Coates v. Small Business Administration, EEOC Appeal No. 01A22569 (July 26, 2002).

Fragmentation
Improper Fragmentation of Claims. The Commission found that the agency improperly fragmented and dismissed complainant(s claims, treating eight incidents in a piecemeal manner and ignoring the pattern aspect of her claim. The Commission found that complainant had raised a single, actionable, claim of harassment, as evidenced by all the incidents set forth in her complaint. Eisenberg v. Department of the Treasury, EEOC Appeal No. 01A11137 (August 27, 2002).      
Pattern aspect of claim.  Complainant identified four incidents over a  one-year period in his claim alleging harassment.  The agency looked at the four incidents individually and dismissed two of them as untimely.  The Commission ruled that treating the incidents in a piecemeal manner was improper, and reversed the dismissals.  Meeks v. Department of Energy, EEOC Appeal No. 01A14036 (September 24, 2001).

Grievance Decisions
Complainant Could Not Raise Same Claims in Grievance and EEO Complaint.  Affirming the agency(s dismissal of complainant(s complaint, the Commission noted that, when a person is employed by an agency subject to 5 U.S.C. ( 7121(d), and is covered by a collective bargaining agreement (CBA), which permits claims of discrimination to be raised in a negotiated grievance procedure, the individual must, if s/he wishes to also file an EEO complaint on the same claims, elect to file the matter in one forum or the other, but not both. Gorelick v. Department of the Treasury, EEOC Appeal No. 01A21398 (March 19, 2002).  Cf.  Smith v. Department of the Navy, EEOC Appeal No. 01A11709 (June 26, 2002), RTR denied, EEOC Request No. 05A21034 (September 26, 2002) (dismissal reversed: no evidence complainant raised same issue in EEO complaint process that was also raised in negotiated grievance procedure).  

Appeal Dismissed: Grievances are Not Appealable from the Postal Service.  Citing 29 C.F.R. ( 1614.401(c), the Commission held that a grievant may not appeal a grievance decision to the Commission if the agency involved is not covered by 5 U.S.C. ( 7121(d).  Since that statute does not apply to the Postal Service, the Commission stated that grievances by Postal Service employees are not within the EEOC(s appellate jurisdiction.  Pickett v. United States Postal Service, EEOC Appeal No. 01A22538 (July 12, 2002).
Not a final decision. Complainant raised a claim of discrimination in a negotiated grievance proceeding.  He subsequently filed an EEO complaint which was dismissed.  The Commission agreed with the agency that the grievance decision was not a (final decision of the agency( because complainant had the right to submit his grievance to the next level.  Lee v. Department of Transportation, EEOC Request No. 05990592 (August 3, 2000). 

Harassment/Hostile Work Environment

History of National Origin Harassment Dated Back to 1992. EEOC Appeal No. 01A04389 (May 14, 2002).  The Commission found that complainant  had been harassed based on national origin since 1992, and that the agency had failed to take preventive and corrective action against a co-worker who had stated that he disliked foreign doctors and threatened complainant by racing a car engine in a parking lot. The agency, aware of the harassment, had permitted the co-worker to enter the clinic where  complainant worked, despite the existence of notice of restricted contact.  The matter was remanded on the issue of damages. Raney v. Department of Veterans Affairs, EEOC Appeal No. 01A13039 (August 27, 2002).
Noose in workplace created hostile work environment.  Complainant, a Black Maintenance Mechanic, claimed discrimination when he found a hangman(s noose hanging near his toolbox. An AJ summarily found for the agency.  The AJ found that complainant failed to establish that this one incident rose to the level of a hostile work environment,  and that even if complainant had been subjected to a hostile work environment, there was no basis to impute liability to the agency, as agency officials took prompt remedial action.  The agency, among other things, suspended the white employee who admitted he had tied the noose, and reiterated its policy of zero tolerance for violence. The Commission disagreed with the AJ that the noose incident was not severe or pervasive enough on its own to constitute a hostile work environment. The Commission noted that the noose was such a severely violent symbol that complainant reasonably felt threatened by his discovery.  However, the Commission agreed with the AJ(s finding that complainant failed to establish a basis for imputing employer liability for his co-worker(s actions.  Posey  v. United States Postal Service, EEOC Appeal No. 01986619 (July 10, 2001). 
Supervisor involved in gender and disability harassment.  Demeaning and mean-spirited comments from a number of male coworkers which expressed resentment toward accommodations complainant was receiving or were negative towards women created an abusive working environment.  The Commission found that the supervisor participated in and encouraged the harassment.  The decision describes the agency(s attempted corrective actions.  The Commission found them ineffective, slow, and incomplete, and in addition found no evidence of a strong anti-harassment policy.  Horkan v. United States Postal Service, EEOC Appeal No. 01976837 (April 6, 2000).

(Equal opportunity harasser.( A male complainant alleged that he was sexually harassed by his female second level supervisor.  The AJ found that, among other things, the supervisor engaged in gross sexual conduct, including making jokes about the size of complainant(s genitalia, and using post-it notes imprinted with the comment, (Men have two faults(everything they say and everything they do.(  The AJ found no discrimination, reasoning in part that the record did not show the harassment was directed at the complainant because of his sex.  The appeal decision reversed.  It found that it was clear that the supervisor(s references to the size of the complainant(s male genitalia and the offensive post-it notes were directed at him because he was a man.  The Commission noted that the fact that the supervisor may have been in some respects an (equal opportunity harasser( was not enough in this case to immunize her behavior. Wild v. Department of Defense, 01984101 (September 12, 2000), RTR denied, EEOC Request No. 05A10058 (March 16. 2001). 

Failure to reassign. The failure of the agency to reassign complainant to a different supervisor from the one the agency itself had found previously subjected her to a hostile work environment, based on sex and age,  constituted discriminatory harassment.  St. Louis v. Department of Agriculture, EEOC Appeal No. 01986088 (October 3, 2000). 

Hearings Process
Unduly harsh sanction. Complainant failed to return a Designation of Representation form, but telephoned the AJ(s office to orally request an extension of time to find an attorney.  AJ dismissed complaint.  Commission:  Dismissal was (unduly harsh;( it is only appropriate in extreme cases.  Complaint was remanded for a hearing.  Hale v. Department of Justice, EEOC Appeal No. 01A03341 (December 8, 2000).

Appropriate sanction. After complainant failed to respond to several orders issued by the AJ, the AJ issued an Order to Dismiss.  Complainant sought reconsideration of his decision, asserting that she didn't understand what was required of her, was in the process of obtaining representation, and, noting that she takes depression and pain medication, claimed that she "forgot" to request postponement of the hearing.   The Commission noted that because complainant's conduct was not contumacious, the more proper sanction would have been to cancel the hearing and remanding the complaint to the agency.  Rusk v. Social Security Administration, EEOC Appeal No. 01A04883 (August 3, 2001).

Judicial Notice
Medical evidence. The Commission took judicial notice, from a prior decision, of medical evidence of complainant(s post traumatic stress disorder, resulting from her supervisor(s actions. St. Louis v. Department of Agriculture, EEOC Appeal No. 01986088 (October 3, 2000). 

Jurisdiction

Constructive discharge case kept with EEOC for judicial economy.  Issues concerning termination and discharge ordinarily fall within MSPB(s jurisdiction.  This case contained a constructive discharge claim which complainant did not articulate until after she filed her formal complaint.  The agency failed to address the claim in its decision on the merits.  Since this complaint had been pending in the EEO process for several years, EEOC decided to retain jurisdiction. The Commission cited past holdings where complaints  were firmly enmeshed in the EEO forum, and where it would better serve the interest of judicial economy to retain jurisdiction rather than remand the case for consideration to the MSPB process. Lyons v. Department of Veterans Affairs, EEOC Request No. 05981169 (July 30, 2001). 
Pretext
            Pretext Found.  Finding that complainant(s qualifications were superior to that of a selectee, the Commission found that the agency(s reasons for not promoting complainant were a pretext for discrimination against complainant based on national origin and color.  The Commission ordered the agency to retroactively promote complainant and award him back pay, seniority, and other benefits, as well as consider compensatory damages.  Olivas v. Department of the Navy, EEOC Appeal No. 01A04026 (July 30, 2002).

Reliance on poor attendance and safety records was pretext. Records forwarded with complainant's transfer request showed that any attendance problems were a direct result of the lung cancer treatment he received, and that complainant was considered punctual and reliable.  The Commission found that complainant established that he was discriminated against on the basis of his record of disability when he was denied a transfer to another location.  Chavis v. United States Postal Service, EEOC Appeal No. 01983332 (August 16, 2001).

Remedies
More than make-whole relief.  Complainant(s fellowship was discriminatorily terminated.  The relief ordered in a prior Commission decision had included, among other things, either renewal of the fellowship or conversion to a permanent position.  The Commission granted the agency(s RTR, which  argued that the previous decision(s order was in excess of make whole relief.  The agency contended that it should have the additional option to deny both the renewal and the conversion.  The Commission agreed and modified its order accordingly.  Packard and Komoriya v. Department of Health and Human Services (Food and Drug Administration), EEOC Request Nos. 05A10499 and 05A10506 (November 23, 2001). 

Two year limit on back pay.  The back pay period ordered in a prior decision was modified on RTR on the Commission(s own motion.  The Commission stated that back pay must be limited to two years prior to the date on which the complaint was originally filed, in accordance with Title VII of the Civil Rights Act of 1964, as amended.  Stone v. Department of the Treasury (Bureau of Public Debt) EEOC Request No. 05A11013 (January 10, 2002).
Retaliation
Retaliation Found in the Absence of a Legitimate, Non-Discriminatory Reason. The Commission found that the agency had retaliated against complainant for his prior EEO activity when it repeatedly changed his days off, even though most supervisors had fixed days off. The Commission, after finding that the agency had failed to offer a legitimate justification for its action, ordered the agency to reinstate complainant(s set days off. Sandhu v. United States Postal Service, EEOC Appeal No. 01A21514 (July 30, 2002).

          Removal Proposal Based on Retaliation.  The Commission concluded that the AJ(s finding that complainant(s removal was proposed because of her having raised a claim of sexual harassment was supported by substantial evidence.  The Commission also agreed that this type of activity was actionable because it could have a chilling effect on complainant(s desire to engage in protected activity. As part of the relief awarded, the Commission ordered a remand on the issues of compensatory damages and attorney(s fees and costs.  Riojas v. United States Postal Service, EEOC Appeal No. 01994212 (August 15, 2002).

No qualifiers limit the scope of retaliation provisions.  Statutory retaliation clauses prohibit any discrimination that is reasonably likely to deter protected activity.  Battaglia v. Federal Deposit Insurance Corporation, EEOC Appeal No. 01985358 (July 30, 2001), citing EEOC(s Compliance Manual on Retaliation.

Agency action reasonably likely to deter protected activity.  Complainant claimed that, after he filed his EEO complaint, his performance rating was reduced.  He also averred that agency officials indicated that complainant and those who testified on his behalf were (whiners( and (crybabies.(  EEOC held that such treatment, when engaged in by management, was reasonably likely to deter the charging party or others from engaging in protected activity.  Pallante v. Department of Justice (Immigration and Naturalization Service), EEOC Appeal No. 01A04996 (July 6, 2001).  See also McPherran v. Department of the Treasury, EEOC Appeal No. 01A11357 (August 2, 2001) (adverse actions need not qualify as (ultimate employment actions( or materially affect the terms and conditions of employment to constitute retaliation).
No reprisal discrimination. Complainants failed to prove that the agency(s reasons for reassigning registry dispatch duties (complainants( preferred assignments) to employees who reported earlier than complainants was pretextual. The Commission found the decision to be based on operational needs and not on complainants( prior EEO activity. Chan, et al. v. United States Postal Service, EEOC Appeal No. 01A03401 (February 7, 2001).

Allegations taken together state a claim of reprisal.  Acknowledging that individually some of complainant(s several allegations may not state a claim of reprisal, the Commission nevertheless found that the acts could be construed as demonstrating an intent to deter a reasonable person from pursuing the EEO process and thus state a claim of reprisal.  The Commission specifically rejected the U.S. Postal Service(s argument that complainant did not suffer any harm to a term, condition, or privilege of employment, citing to EEOC(s Compliance Manual Section on Retaliation.  Stup v. United States Postal Service, EEOC Request Nos. 05990465, 05990666 (April 11, 2000).  See also  Carroll v. Department of the Army, EEOC Request No. 05970939 (April 4, 2000) (sets out Commission(s position on types of reprisal that are actionable, i.e., not restricted to those which affect a term or condition of employment); Sanders v. Department of Education, EEOC Request No. 05990744 (October 13, 2000).

Sanctions

          EEOC Reaffirms AJ(s Authority to Impose Sanctions on an Agency.  The sole issue in the agency(s reconsideration request was the authority of the AJ to impose payment of attorney(s fees as a sanction for failing to abide by an order of the AJ. In affirming the AJ(s authority to impose such sanctions, the Commission referred to its regulation at 29 C.F.R.  ( 1614.109(f)(3), permitting an AJ to issue sanctions during the conduct of a hearing, as well as to EEOC(s recent rulemaking authorizing the imposition of sanctions for failure to produce information during the appeal process.  29 C.F.R. ( 1614.404(c).  Johnson v. Department of the Navy, EEOC Request No. 05A20655 (September 25, 2002). 

AJ(s Sanction Improper.  Complainant failed to respond to an AJ(s order to answer her Notice of Summary Judgment within a certain time period.  The AJ then recommended that the agency dismiss the complaints.  However, the agency issued a decision on the merits, finding no discrimination. On appeal, the Commission vacated the agency(s final decision and the AJ(s dismissal order, finding that complainant(s conduct was not the type of conduct that merited sanctions.  Cosley-Jordan v. Department of the Army, EEOC Appeal No. 01A01933 (September 19, 2002).

Settlement Agreements

Settlement Agreement Breached But No Remedial Relief Available.  While complainant had entered into a settlement agreement where the agency had agreed to pay the tuition fees, mileage and per diem for complainant and his wife to attend a federal retirement seminar, the agency(s breach of the provision would not entitle him to specific performance because complainant had since retired and the seminar at issue no longer addressed a viable interest.  Peterson v. Department of the Interior, EEOC Appeal No. 01A10289 (March 7, 2002), RTR denied, EEOC Request No. 05A20530 (June 14, 2002).

Settlement Agreement Void for Lack of Consideration.  The agency agreed to allow complainant to file a grievance pertaining to her claims and to treat her with dignity and respect, and not retaliate against her. The Commission found that these provisions did not provide complainant with anything that she was not entitled to receive as an agency employee in exchange for her withdrawing the underlying complaint.  Tamura-Wageman v. Department of the Army, EEOC Appeal No. 01A11459 (March 7, 2002).

Substantial Compliance Found.  The Commission found that the agency was in substantial compliance with a settlement agreement, even though complainant received a required payment approximately three months late. EEOC noted that failure to satisfy a time frame specified in a settlement agreement does not prevent a finding of substantial compliance, especially when all required actions were subsequently completed.  Gilmore v. United States Postal Service, EEOC Appeal No. 01A10815 (March 14, 2002).  

Specific Performance Ordered.  The Commission found that the agency had breached a settlement agreement when it failed to conduct the third of three Conflict Resolution Sessions, in which complainant was to have had an opportunity to participate.  The third session was to be held within 15 days of the second; however, the agency had made no attempt to conduct the third session.  EEOC ordered the agency to hold the third session within 15 days of its order.  McMillen v. Department of the Treasury, EEOC Appeal No. 01A21067 (March 19, 2002).    

Violation of OWBPA Requires Partial Vacation of Agreement. On a petition from a Merit Systems Protection Board (MSPB) final order, the Commission found that a settlement agreement resolving petitioner(s mixed case appeal should be set aside because  ADEA-related retaliation claims were protected under the Older Workers Benefit Protection Act of 1990 (OWBPA), and the agreement did not satisfy the specific OWBPA requirements that must be met for a waiver of an ADEA claim to be valid.  EEOC also concluded, however, that portions of the agreement attempting to settle reprisal claims raised under Title VII and/or the Rehabilitation Act should be allowed to stand, since petitioner raised no arguments suggesting that these particular waivers were invalid.  The Commission noted, however, that the agency may have a simultaneous claim for a reduction of petitioner(s award if petitioner ultimately prevails on his retaliation claim and is awarded relief for this claim.  Campo v. United States Postal Service, EEOC Petition No. 03A20012 (August 23, 2002).

           Hearing Transcript Evinced the Intent of the Parties.  The Commission found that the parties had entered into a legally binding settlement agreement, which the agency breached, even though the agreement had not been reduced to a writing after a hearing.  EEOC found that the hearing transcript evidenced the intent of the parties, and that the terms of the agreement were clearly ascertainable and agreed to by both parties before the AJ.  The Commission ordered specific performance.  Opfer, Jr. v. Department of Commerce, EEOC Appeal No. 01A11610 (September 10, 2002).

Not proper to interpret agreements as providing indefinite employment in exact position.   Complainant was reassigned as called for in a settlement agreement, and held the new position for more than a year before the position was reclassified and ultimately downgraded.  The Commission found that the change in her position was not a  breach of the agreement, holding  that where an individual bargains for a position without any specific terms as to length of service, it would be improper to interpret the reasonable intentions of the parties to include employment in that exact position ad infinitum.  Buck v. Department of Veterans Affairs, EEOC Appeal No. 01A12839 (July 6, 2001).

Substantial compliance.  The Commission found that the agency had failed to take any action to convene a meeting as it had promised to do in the settlement agreement.   However, EEOC also found that the agency discovered its oversight two weeks later, and immediately contacted complainant in order to hold the required meeting.   Held: the agency substantially complied with the agreement.  The Commission found no evidence of bad faith by the agency; that it had immediately attempted to cure the breach; that it had repeatedly attempted to schedule a meeting and that it was still willing to do so.   Tshabalala v. Department of Agriculture, EEOC Appeal No. 01A10068 (July 6, 2001). 

Timely allegation of breach. Reversing the Navy(s decision that complainant(s breach claim was untimely, the Commission noted that complainant had continuously sought to obtain agency compliance with the settlement agreement.  Lambert v. Department of the Navy, EEOC Appeal No. 01A02716 (February 7, 2001).

Changes in circumstances. Complainant claimed in 1996 that certain duties specified in a 1988 settlement agreement were no longer provided to him.  EEOC found that complainant failed to show that these duties were still relevant and not obsolete, and found no breach. Bruce v. United States Postal Service, EEOC Appeal No. 01995967 (June 21, 2001).

Standard of Review
Substantial evidence. Under the revised regulations, AJ factual findings are upheld if supported by substantial evidence, meaning evidence that a reasonable person might accept to support a conclusion.  Lorenzo v. United States Postal Service, EEOC Appeal No. 01973337 (May 25, 2000).  The Commission routinely applies the substantial evidence standard to all pending cases, including where AJ(s issued recommended decisions under the old regulations.   E.g. Williams v. United States Postal Service, 01973755 (September 11, 2000).  

De novo. The standard of review for determining whether an AJ properly issued a summary judgment decision rather than hold a hearing is de novo. Silva v. National Credit Union Administration, EEOC Request No. 05971113 (July 31, 2000).

Hearing required. EEOC remanded this case of alleged racial and religious harassment, holding that a hearing was required to assess the credibility of the supervisor, co-workers, and complainant. Williams v. Department of Veterans Affairs, EEOC Appeal No. 01A03176 (October 17, 2000).
New evidence not generally accepted on appeal.  As a general rule, no new evidence will be considered on appeal unless there is an affirmative showing that the evidence was not reasonably available prior to or during the investigation or during the hearing process.  Presley v. United States Postal Service, EEOC Request No. 05980656 (September 20, 2001), citing MD-110, 9-15.

Summary Judgment
Material facts at issue. The Commission vacated and remanded the agency's final decision rejecting the AJ's finding of discrimination without a hearing.  Citing several genuine issues of material fact that were present in the case, the Commission held that the AJ improperly issued a decision without a hearing, and ordered the agency to submit the case to the appropriate EEOC office for a hearing on the merits.  Dotson v. Department of Veterans Affairs, EEOC Appeal Nos. 07A10016, 01A10761 (August 8, 2001)

Summary judgment improper.  Under a de novo standard of review, the Commission concluded that it was error for an AJ to grant summary judgment in favor of complainant on an unasserted Equal Pay Act (EPA) claim, without giving the agency an opportunity to be heard.  As to complainant(s Title VII claim, an evidentiary hearing should have been held  inasmuch as the record contained evidence supporting both sides of the issue as to whether the agency(s nondiscriminatory reasons for not promoting complainant were a pretext for discrimination.  Wiley v. Department of the Treasury, EEOC Appeal No. 01972118 (June 27, 2001).
Hearing required. The Commission found that the AJ erred in concluding that there were no genuine issues of material fact, and in rendering summary judgment.  Noting that complainant(s evidence must be believed at the summary judgment stage, and all justifiable inferences must be drawn in her favor, the Commission found that the attitude of an official, reflected in a memorandum that he wrote, could indicate that complainant was subjected to a hostile work environment based on discrimination.   Because the official played such a central role in the incidents at issue, the Commission ruled that there was a need for (strident-cross examination,( and a need to weigh conflicting testimony.  The decision discusses and defines the concept of (genuine issue of material fact.(  The judgment was reversed and the complaint was remanded for a hearing.  Dare v. Department of the Air Force, EEOC Appeal No. 01984186 (July 26, 2001).

Timeliness

Agency Failed to Meet Its Burden of Obtaining Sufficient Information Regarding Timeliness of Complainant(s EEO Counselor Contact.   Rejecting the agency(s assertion that complainant was made aware of her nonselection by an agency letter sent well beyond the applicable 45-day period for Counselor contact, the Commission found no evidence reflecting whether and when complainant received the purported letter. Cross v. United States Postal Service, EEOC Appeal No. 01A20914 (March 7, 2002).  

Applicant Not Aware of 45-day Requirement, Dismissal Reversed.  The Commission found no evidence that complainant, not a federal employee, had actual or constructive knowledge of EEO regulations or procedures.  Michaud v. United States Postal Service, EEOC Appeal No. 01A03448 (September 18, 2002).

EEO Contact on Removal Timely. Complainant(s March 8, 2002 EEO contact was within 45 days of February 9, 2002, the date of the arbitrator(s decision sustaining the removal and was thus timely.   Scott v. United States Postal Service, EEOC Appeal No. 01A23284 (September 9, 2002) 

Untimely Request for Reconsideration. In denying complainant(s request for reconsideration on timeliness grounds, the Commission noted its precedent that a complainant was deemed to have constructively received a prior appellate decision that had been mailed to her last known address when she failed to notify the Commission of her address change.  In this case, EEOC rejected the argument of complainant, who had moved twice since initiating the appellate process,  and his attorney, that they did not receive a copy of the previous appellate decision. Guerard v. Department of Health and Human Services, EEOC Request No. 05A11141 (March 14, 2002).

Reasonable suspicion imputed.   Reasonable suspicion of discrimination was imputed to the complainant when he was issued a Notice of Removal and he entered into a last chance agreement.   Covarrubias v. United States Postal Service, EEOC Appeal No. 01A11219 (July 6, 2001), RTR denied, EEOC Request No. 05A10953 (October 19, 2001). 

Reasonable suspicion not imputed.  Although cleared for work with medical restrictions, complainant for a period of time was denied the opportunity to return to work.  He initiated EEO counseling over 45 days after he returned to work, but within 45 days of the time when he became aware that a co-worker was allowed to work within his restrictions and was also allowed to work overtime.  The Commission was persuaded that complainant first developed a reasonable suspicion of discrimination at the point when he became aware of the treatment of the coworker, and  found an extension of the time limit for initiating EEO contact was warranted. Flores v. United States Postal Service, EEOC Appeal No. 01A13193 (July 30, 2001).   

Inadequate proof of posting.  The Commission found that the agency had failed to meet its burden of providing sufficient evidence to support a determination that the agency had given complainant notice of the applicable time limits for initiating Counselor contact. The Commission cited EEOC precedent that a generalized affirmation attesting to posted EEO information, absent specific evidence that the poster contained notice of the time limits, was insufficient to conclude that complainant had constructive knowledge of the time limits for EEO Counselor contact.  The Commission also noted that the EEO poster submitted by the agency indicated a time limit of 30 days, whereas the time limitation had been extended to 45 days in EEOC(s regulations that went into effect in October 1992. Scott v. United States Postal Service, EEOC Appeal No. 01A02092 (July 11, 2001).

Agency caused delay. Complainant argued that he delayed contacting an EEO Counselor because the EEO office misled him, and the agency did not rebut his contention.   The Commission found the claim timely. Hernandez, Jr., v. Department of the Air Force, 05980835 (July 14, 2000).  
Not an employee. Complainant(s EEO contact was timely when his unrebutted contention was that, as a non-agency employee, he was not informed or otherwise aware of the EEO process.  Francis v. United States Postal Service, EEOC Appeal No. 01A04739 (June 14. 2001).

Attorney should have been served. Since complainant clearly identified her attorney of record in pre-complaint correspondence, the Commission held that the agency was on notice that it was to serve her attorney, yet failed to do so.  The Commission reversed the agency's dismissal for untimeliness.  McCain v. United States Postal Service, 01A12767 (August 8, 2001).

Tolling appropriate. The Commission found that complainant's justification for the late filing of his formal complaint - that he was unable to leave his quarters because there was a typhoon condition emergency 1 - was sufficient to toll the limitations period.  Vogel v. Navy, 01A10189 (August 3, 2001).

Title VII

Indicia of animus, The selecting official(s animus in this nonselection case was shown, stated the EEOC AJ, by a number of indicia, including his refusal to show complainant the position announcement, his varying and contradictory explanations for his selection decision, and his stereotypical thinking concerning females in the air traffic control field.  The Commission found no basis to disturb the AJ(s decision finding sex discrimination.  The agency was ordered to offer complainant the position she sought, back pay and other benefits, and training of the selecting official.  McDonough v. Department of Transportation, EEOC Appeal No. 01997015 (October 3, 2001).
Discrimination found on several bases in assignment and discipline. Reversing the FAD, the Commission found that a Postal Service facility had discriminated against complainant based on national origin (Puerto Rican), age (51), and reprisal in connection with an assignment and Letter of Warning (LOW) .  As part of the relief ordered, EEOC directed the agency to pay complainant $4,000.00 in compensatory damages, offer her a detail, and expunge the LOW. Greene v. United States Postal Service, EEOC Appeal No. 01985383 (March 5, 2001). 

Cronyism, without more, does not violate Title VII. Complainant alleged sex discrimination when she was not selected for a temporary promotion at an Army facility.  EEOC affirmed the FAD(s finding of no discrimination, noting that complainant had failed to prove pretextual the Army(s explanation that the selectee was the best qualified candidate. The Commission rejected complainant(s argument that the selectee was one of the (good old boys,( suggesting cronyism. The Commission stated that cronyism, absent other evidence of a discriminatory animus against complainant or anyone else on the basis of sex, did not violate Title VII. Kay v. Department of the Army, EEOC Appeal No. 01A04243 (January 30, 2001).

Waivers
Agency ordered to address waiver issue in ADEA settlement.  A complaint claiming age discrimination was settled.  Complainant subsequently claimed that the agency had breached the  agreement, asserting among other things that he had not entered into the agreement voluntarily and did not completely understand its terms and provisions.  On appeal, the Commission found applicable the provisions of the Older Workers Benefit Protection Act (OWBPA) because the agreement purported to resolve complainant(s claim of age discrimination.  The Commission noted that the agreement did not specifically refer to a waiver of complainant(s rights, that  it was unclear whether complainant had been afforded a reasonable period of time in which to consider the agreement, and unclear whether he was advised in writing to consult with an attorney prior to executing the agreement.  The agency was ordered to address, on remand, whether complainant(s waiver of his ADEA claim met the standards of the OWBPA.  If the agency found the waiver was insufficient, then the agency had to reinstate the complaint. Hannon v. Department of Defense (Defense Commissary Agency), EEOC Appeal No. 01A00956 (July 5, 2001).

