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                TO CHARGE OR NOT TO CHARGE




          CASE STUDY #3




        “HE STARTED IT!”

You have before you the agency investigative file, which was prepared last week after an incident on Monday.  The file consists of statements from employees who were parties to or witnesses of the incident, and other information collected by the investigator.  These items are summarized below.  You received a telephone call just before you got the file that warned you it was coming, and that told you management expects quick action against the employee who “attacked his boss and another employee, and is a real dangerous character.”  

STATEMENTS

A.  Mr. Supervisor
Mr. Supervisor indicates that Mr. Vladinov approached him Monday morning at 10:30am, 
saying he didn’t feel well and wanted to call the union.  Mr. Supervisor told him he didn’t need to call the union, but he could simply go home if he was ill.  Mr. Vladinov then punched him in the face so hard his glasses fell off, and continued to punch him with closed fists until he was physically restrained by other employees.  Mr. Supervisor also says that Mr. Vladinov screamed that he was going to kill him.  Mr. Supervisor says he has filed a complaint with the police against Mr. Vladinov, and he has obtained a temporary order of protection from a county judge.

B.  Mr. Vladinov

Mr. Vladinov states that it was the acting supervisor, Mr. Mittelman, he originally approached for permission to call the union, and Mr. Supervisor aggressively intervened, saying, “You don’t use these phones.”  Mr. Supervisor then said, “Blasted, Vladinov, you’re just causing trouble again.  Look come into my office.”  He states that once he was alone with Mr. Supervisor in the office, Mr. Supervisor proceeded to “lay into him,” telling him he was a poor worker, a troublemaker, and the object of jokes among his coworkers.  Mr. Vladinov states he then exited Mr. Supervisor’s office, saying “Look, I don’t feel good and I just want to call the union.”  Mr. Supervisor exited behind him, very close to him and said, “Hell, what’s the union got to do with it? Just go home.  We’d all love to see you out of here.”  Mr. Vladinov claims Mr. Supervisor was speaking in a low, scornful voice with his face very close to Mr. Vladinov’s face.  He then tried to walk away, because “I knew I was doing something terrible.”  Mr. Supervisor, however, came from behind him, punched him, knocked him down, and got on top of him.  Mr. Vladinov says he “may have punched” Mr. Supervisor “at some point”.  He also says, “I knew by 
pushing and punching Mr. Supervisor I was doing something wrong”.  Mr. Vladinov says Mr. Supervisor has never treated him well, and has told him that because he, 
Mr. Supervisor is of Chechnyan descent, he “just doesn’t mix well” with Mr. Vladinov, who is first generation Russian.  

C.  Mr. Mittelman

Mr. Mittelman says Mr. Vladinov asked him for permission to call the union because he felt sick.  Mr. Mittelman referred the request to Mr. Supervisor, who told Mr. Vladinov he did not need to call the union, but simply could leave if he did not feel well.  
Mr. Vladinov then raised a closed fist and punched Mr. Supervisor.  Mr. Mittelman saw Mr. Supervisor’s eyeglasses “fly off” his face.  As he punched him, Mr. Vladinov told Mr. Supervisor, “You fxxxxxx bxxxxxx, I’m going to get you and you family.”  
Mr. Supervisor and Mr. Vladinov fell together to the floor, where Mr. Vladinov “kept breaking free and tried to keep punching Mr. Supervisor.”  Mr. Vladinov continued to make threatening and profane remarks to 
Mr. Supervisor during the incident.  
Mr. Mittleman says he did not see or hear anything that went on while Mr. Vladinov and Mr. Supervisor were in Mr. Supervisor’s office.       

D.  Mr. Smith
He says he witnessed the entire incident.  He says Mr. Supervisor was very calm when he told Mr. Vladinov he did not need to call the union, but could simply go home if he did not feel well.  He says Mr. Vladinov then “lunged” at Mr. Supervisor and hit him.  He also yelled at Mr. Supervisor and called him a “fat fxxx.”  He states while 
Mr. Supervisor and
Mr. Vladinov were on the floor, Mr. Supervisor told Mr. Balboa, who was attempting to restrain Mr. Vladinov, to tell Mr. Vladinov “not to hit him again.”

E.  Mr. Betterduck 

Mr. Betterduck says he saw Mr. Vladinov raise a closed fist and swing it in 
Mr. Supervisor’s direction.  He saw people moving towards “the commotion”.  He saw Mr. Balboa and 
Mr. Dee holding Mr. Vladinov on the floor, while Mr. Vladinov was “throwing closed fists in Mr. Supervisor’s direction.  He said that sometime during the incident, he heard
Mr. Vladinov yell that he was going “to get” Mr. Supervisor.

F.  Ms. Chikin

Ms. Chikin says she did not see any blows, but saw Mr. Vladinov and Mr. Supervisor struggle to the floor, and heard Mr. Supervisor keep telling Mr. Vladinov “not to hit him again”.  She says Mr. Vladinov threatened to “get” Mr. Supervisor and used “a lot of foul language” towards him.

G.  Mr. Balboa

Mr. Balboa says he saw Mr. Supervisor on top of Mr. Vladinov, holding Mr. Vladinov’s hands, and apparently trying to get up.  He then tried to take hold of Mr. Vladinov’s hands” so that no more punches would be thrown” as Mr. Supervisor got up.  As Mr. Supervisor let go and before Mr. Balboa could grab on, Mr. Vladinov threw a punch with his right fist that caught Mr. Balboa under the left side of the chin.  Mr. Dee then came over and pinned 
Mr. Vladinov’s hands.  Mr. Balboa says the blow caused a skin abrasion and some discomfort to his teeth on that side, but he required no medical attention “at this time”.      

OTHER INFORMATION

1.  The investigator confirmed with the police that Mr. Supervisor did file a complaint

against Mr. Vladinov on the day of the incident, and that police officers arrested 

Mr. Vladinov at home and charged him with “harassment,” a violation of New Mexico state penal law.  The law provides that a person is guilty of harassment when, with intent to harass, annoy or alarm another person, he strikes, shoves, kicks, or otherwise subjects him to physical contact, or attempts or threatens to do the same.  The investigator also confirmed the issuance of the temporary order of protection by a county district court.

2.  A review of Mr. Vladinov’s files revealed that he was referred by the agency for a psychiatric examination two years ago.  The doctor recommended a period of regular psychotherapy so he could deal with his post traumatic stress disorder, but said he was able to work without restrictions.

QUESTIONS

1.  Can you take any action with the information you have?  If so, what charges do you think could be supported?  (List all, whether or not you would actually make them charges.)  Which charges would you make and why?

2.  Is there any additional information that you would need before you can proceed?  
How would you go about getting it?  What do you suggest the agency do with 
Mr. Vladinov in the interim?  How will the charges be affected by the information?  How will possible penalties be affected by different possible charges?

3.  Do you need to decide whether you believe Mr. Vladinov’s version about 

Mr. Supervisor’s comments to him before the fight?  Why?  How might you make that determination?

4.  If you think you can prove more than one kind of misconduct, how would you structure the charge(s)?  Exact wording is not the issue at this point.  Would you write one general charge with separate specifications?  Separate charges?  One charge with more than one element?  Try out several versions, looking at the pros and cons of each approach, and be prepared to share your conclusions.         
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