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Chapter 1

ACQUISITION BY LEASING
SECTION I.  GENERAL INTRODUCTION
1-01.  Purpose.  This chapter describes the general policy and procedures for the acquisition, management and termination of leasehold interests in real property for the Army for civil and military purposes, including overseas leasing.  Work done for the Department of the Air Force or as agent for other Federal agencies will use the other agency’s policy and procedures and such work is not bound by Army policy.  This chapter may be used as a guide or to fill gaps, as applicable.  Specific policy for Air Force leases is established by Air Force regulations.  Specific policy for other Army and DoD customers such as the Joint Recruiting Command or the Army Reserve Command is established jointly by those commands and USACE, and is made available through various policy guidance letters, memorandums and/or SOP's as appropriate. 

1-02.  Policy and Delegation.  HQUSACE delegates to the Division Commander and the senior Realty Officer, GS-15 or above, with the authority to redelegate to the District Commander and the District Chief of Real Estate, or the District’s Chief of Acquisition, or equivalent position within the real estate division, all authority currently held at Headquarters related to leasehold acquisition of real property, unless specifically set out to the contrary.  The only documents or actions going to HQUSACE for approval will be those that have not been delegated by the Secretary of the Army or those that must be submitted by HQUSACE to another agency’s headquarters.  HQUSACE will not be involved if the other agency has delegated the action to lower levels within the agency.
SECTION II.  AUTHORITIES, RESPONSIBILITIES AND DEFINITIONS
1-03.  Authorities.  This section describes the leasing authorities of the General Services Administration (GSA) and for acquisition by lease by the U. S. Army Corps of Engineers (USACE) of real property for use by the Government.  This section applies to the following types of leases:

a.  Assignment of general-purpose space by Occupancy Agreement from GSA, except in the National Capital Region (NCR).


b.  Direct leasing of general-purpose space in certain prescribed instances.

c.  Leases acquired by USACE under specific authority delegated by GSA, including categorical space and special-purpose space.   

d.  Leases acquired by USACE under specific federal statutory authorities.

e.  Leases acquired by USACE under authority of 10 USC 18233 for US Army Reserve Centers.

1-04.  Statutory Leasing Authorities for Direct Leasing by USACE.

a. 10 USC 2661 (For space, for one-year leases)

b. 10 USC 2672 (For land, not space, where total cost is $500,000 or less, for one-year leases)

c. 10 USC 2675 (Overseas leases, other than military family housing, up to five-year firm term)

d. 10 USC 2828 (Military family housing; CONUS – for one-year leases; Overseas – up to 10 years firm-term)

e. 10 USC 18233 (Land and facilities, for the U. S. Army Reserve (USAR), for one-year leases)

1-05.  Lease Acquisition by the General Services Administration (GSA).  Congress established GSA and authorized GSA to inlease space and facilities on behalf of the federal government in the Federal Property and Administrative Services Act of 1949, and Section 1 of the Reorganization Plan No.18 of 1950 (40 USC 301 Note).  GSA’s Administrator is authorized to delegate leasing authority to federal agencies, including the Army, to acquire leased space and land incidental thereto (40 USC 121(d)).  The authority is limited to leases for buildings and improvements that do not bind the Government for periods in excess of 20 years (40 USC 585(a)(2)).

a.  In accordance with the Reorganization Plan No. 18 of 1950 (40 USC 301 Note) and Public Law 107-217, August 21, 2002, GSA is granted the authority to perform all functions with respect to the acquisition by lease of general-purpose space, the assignment and reassignment of such leased space and of Government-owned space, and the operation, maintenance, and custody thereof.  The Administrator of GSA is authorized to assign and reassign office space in the United States upon the Administrator’s determination that such assignments or reassignments are advantageous to the Government in terms of economy, efficiency, or national security after consulting with the heads of the executive agencies concerned.

b.  Reorganization Plan No. 18 also provided that the Administrator may delegate any function transferred to the Administrator to the head of any agency of the executive branch of the Government.

c.  Exclusions: Reorganization Plan No. 18 did not transfer to the Administrator any function with respect to:

(1) Buildings or space in buildings located on a military installation, or similar facility of the Department of Defense unless a permit for its use shall have been issued by the Secretary of Defense, or the Secretary’s duly authorized representative.

(2) Space in other Government-owned buildings which the Administrator of General Services finds are wholly or predominantly utilized for the special purposes of the agency having the custody thereof and are not generally suitable for the use of other agencies (including but not limited to hospitals, housing, laboratories, mints, manufacturing plants, and penal institutions), and space acquired by lease for any such purpose.
1-06.  Delegated Leasing Authority from GSA.
 a.  Section 102-73.135 of the Federal Management Regulation (FMR) contains leasing authorities that GSA has delegated to other Federal agencies.  Pursuant to such delegation, Federal agencies are authorized to perform for themselves all functions with respect to the acquisition of leased space in buildings and land incidental thereto when the following conditions are met:

(1) The space may be leased for no rental, or for a nominal consideration of $1.00 per annum, and shall be limited to terms not to exceed one year.  
(2) Authority has been requested by an Executive Agency and GSA has granted a specific delegation.

(3) GSA has granted a categorical space delegation for space to accommodate particular types of agency activities, such as military recruiting stations.  This delegation does not extend to military recruiting main stations, which are leased by GSA.  Types of agency categorical space delegations are listed in Section 102-73.150 of the FMR and shall be leased pursuant to Section 102-73.135 of the FMR.  
(4) The required space is determined by GSA to be wholly or predominantly utilized for the special purposes of the agency to occupy such space and is not generally suitable for use by other agencies.  Types of agency special-purpose space such as reserve training centers are listed in Section 102-73.175 of the FMR and shall be leased pursuant to Section 102-73.135 of the FMR.  Prior approval of GSA shall be obtained before an agency initiates a leasing action involving 2,500 or more square feet of such special-purpose space.  Such approval is sometimes referred to as a Public Building Services (PBS) Clearance and shall be obtained in accordance with Section 102-73.135 of the FMR.
(5) Effective October 14, 1996, a conditional general space delegation was granted by GSA to the heads of all Federal agencies to perform all functions related to the leasing of general-purpose space for a term of up to 20 years regardless of geographic location.  This authority did not alter or affect the previous categorical and special purpose space delegations described above. Several conditions were placed on this delegation including the requirement that GSA must determine that suitable Government-controlled space is not available to meet the space needs of the requesting agency before the agency may exercise the authority delegated. 

b.  Delegation of Authority to the Secretary of the Army.  By memorandum dated November 29, 1950, the Secretary of Defense redelegated to the service Secretaries the authority delegated to the Defense Department by GSA as follows: “The delegation of authority to the Department of Defense by GSA, except for space in the Metropolitan Washington, D.C., area is hereby redelegated to the respective military departments.”

c.  Division Commander and their senior Realty Specialist, GS-15 or above, are delegated, with the authority to redelegate to the districts, authority to approve leases when the annual rent is below the 10 USC 2662 reporting thresholds (reference Paragraph 1-11a of this Chapter).  If the annual rent is more than the threshold set out in 10 USC 2662, then a report must be submitted to the House and Senate Armed Services Committees and approval can not be given until Congressional approval is received.  

d.  Except for space in the NCR, Division/District Commanders are authorized to process all requests for the assignment of space in Government-owned buildings or GSA-leased space  through the appropriate regional GSA office.








1-07.  Select Privatization Leasing Authorities.

a.  10 USC 2809 (Long-term facilities contracts)
b.  10 USC 2812 (Lease-purchase of facilities)
c.  10 USC 2835 (Long-term leasing of military family housing to be constructed)
d.  10 USC 2874 (Leasing of housing to be constructed)
Note:  The use of these privatization-leasing authorities may be restricted by the application of OMB’s lease scoring rules.  It is recommended that the feasibility of using any one of these authorities be carefully reviewed with HQUSACE, Regional Integration Team, before such authority is selected as the basis for a leasing action. 
1-08.  Responsibilities.  

a.  USACE is responsible for acquiring space in buildings, acquiring land, or both, under its own authority or through a delegation from GSA, for the Departments of the Army and Air Force; Department of the Navy, including the Marine Corps; for recruiting stations; and the Departments of Defense and Energy; National Aeronautics and Space Administration; Department of Interior; the Environmental Protection Agency; and other Federal agencies upon request.  

b.  In carrying out these responsibilities, USACE will:

(1) Confirm Department of the Army (DA), Installation Management Agency (IMA), approval of the requirements for the requested leasing action. 

(2) Perform all actions necessary to execute leases on behalf of using agencies.

(3) Furnish staff supervision to using agencies on all leasing matters, as well as technical assistance and guidance.

(4) Develop plans and studies, usually in the form of Lease Planning Reports (LPR), for commanders of using services or heads of agencies when requested.

(5) Make recommendations to the using services and/or the Chief of Engineers on important lease and lease planning matters.

(6)  Submit controversial or unusual leasing matters through the respective Division to the appropriate HQUSACE, Regional Integration Team, for consideration and resolution, together with a summary of the facts, copies of proposed lease documents, records of negotiation, other pertinent data, and recommendations thereon.

SECTION III.  LEASE AUTHORIZATION AND APPROVALS

1-09.  Controversial Leases.  New leases, renewals, or supplements, which are controversial, precedent setting, or inconsistent with existing policies, must be submitted to the appropriate HQUSACE, Regional Integration Team, for approval.

1-10.  Temporary Construction/Alterations.  Leases involving temporary construction to be placed on land or in facilities by the Government shall be accomplished in accordance with Section XII of this Chapter. 
1-11.  Acquisition Reports.
a.  10 USC 2662 requires Congressional notification for proposed inleases or the renewal of existing inleases, when the annual rental exceeds the threshold set out in the law, currently $500,000 per annum.  Annual rental will include base rent, utilities, and services if they are included in the lease.  If utilities and services are not included in the lease, annual rent is the base rent. (This notification requirement does not apply to civil leases or overseas leases.  It also does not apply to relocation into Government-owned space and execution of an Occupancy Agreement with GSA.)  If the lease covers space for both civil and military functions, the amount of rent paid for the military space will be used for reporting under 10 USC 2662.  This notification requirement also applies to leases, which GSA executes on our behalf, the notification being the responsibility of USACE. A lease shall not be executed until USACE has received written Congressional approval, based on a long-standing agreement with the designated Congressional committees.  For leases that GSA acquires and executes for USACE, GSA charges RENT for occupancy of the space.  For reporting purposes under 10 USC 2662, the larger of the RENT or contract rent figure with the lessor shall be the criteria for reporting. For all leases requiring Congressional approval, the district will prepare and submit an Acquisition Report, through command channels, to the appropriate HQUSACE, Regional Integration Team, using the guidance and format shown in paragraph c. below.  Acquisition Reports will be used to obtain approval of the leasing action by Congress.  Leases approved by Acquisition Reports shall be executed within one year of the approval date of the Acquisition Report.  If the lease cannot be executed within one year of the approval date, the Acquisition Report should so state and provide the reason.  Acquisition Reports for lease renewals should be submitted 12 months prior to the termination date of the lease.  An explanation for any delay in forwarding the Acquisition Report is required in the transmittal letter if the lease terminates in less than 12 months.  For new leases, approval should be initiated a minimum of one hundred and eighty (180) days prior to the anticipated date of lease execution.  If it is unclear if an Acquisition Report is required, the district is encouraged to consult early in the planning stage with the Division or HQUSACE, for a determination.  After an Acquisition Report has been approved, the District Engineer has the authority to execute the lease without any further directives from HQUSACE and the respective Division.  Leases authorized by Acquisition Reports are limited by the lease provisions approved in the report and any deviations must be coordinated with HQUSACE and may require a supplemental Report to Congress. 

b.  Subsection (e) of 10 USC 2662 applies to acquisition of GSA-provided leased space, which increases the Department of Defense (DoD) total occupancy.  A continuation of previously reported, GSA-provided leased space, without any increase, does not require a report.  This includes a “follow-on” lease, a lease “renewal,” or similar terminology.  This also includes relocation within close geographic areas.  If any such action is unusual and/or may result in controversy or political interest, a report shall be submitted to the appropriate HQUSACE, Regional Integration Team for decision.  Acquisition of new and/or additional GSA-provided space shall be reported.

1-12.  Title 10 Report Guide.  The following is a Title 10 Report preparation guide that applies to Congressional reports required under 10 USC 2662, 10 USC 2828(f), and 10 USC 18233a.  Note the exclusions in 2662(c).
a.  This guide is intended to improve Title 10 (T-10) reports and provide clearer guidance for T-10 submittal packages, thus increasing our efficiency.  T-10 packages should be submitted through Divisions to the appropriate HQUSACE, Regional Integration Team.  An electronic copy of the T-10 report should also be sent to your HQUSACE, Regional Integration Team Action Officer.  Our ultimate goal is to take the proposed T-10 report (submitted via e-mail) and print it for submittal with no changes!  Since most reports are for leasing, we will use that type of transaction to illustrate; however, the basics apply as well to purchases, transfers, exchanges and disposals.

 Note:  The Army organization or installation requesting the transaction that requires a T-10 report is responsible for submitting a request and obtaining requirements approval from its IMA Region and/or ACSIM.  The District action officer must ensure that this transaction requirement has been approved before processing the T-10 notification to Division and the HQUSACE, Regional Integration Team.  Include a copy of the approval memo and any prior T-10 reports in the T-10 package. 

b.  The T-10 reports are ultimately submitted to congressional committees on the last Friday of each month. Districts are encouraged to submit the T-10 report as soon as possible, at any time during the month.  Do not wait until the lease must be executed within 30 days to submit. For submittal to the congressional committees during a certain month, the T-10 report must be received by HQUSACE, Regional Integration Team, by the 7th day of that month in order to allow the HQUSACE, Regional Integration Team T-10 team, and DASA(I&H), adequate review and submission time.  

  Note: Once the proposed T-10 has been submitted to HQUSACE, Regional Integration Team, it is necessary for the Division and District to continue to give this report high priority in order that requests for information can be answered immediately. Lack of quick responses from the District or Division can delay submission of a T-10 report for 30 days or more.

c. General Checklist:

(1) First, always verify that the organization’s requirements have been approved and submit that approval memo in the T-10 package.

(2) Verify that the estimated annual rent or GSA RENT is supported by an approved appraisal or other appropriate opinions of value for site-specific T-10 reports.

(3) Factual accuracy always. 

(4) Short is better. One page is great.

(5) When in doubt, submit a T-10.

c.  Submit a T-10 report when:

(1) The cost or annual rent exceeds $500,000 or the current threshold of 10 USC 2662; or 

(2) Such action is unusual and/or may result in controversy or political interest, regardless of cost or rent amount; or  

(3) The proposed transaction involves acquisition of GSA-provided lease space, which increases DoD total space inventory.  (Reference Paragraph 1-11b. of this Chapter)

d.  Specific Information - USACE focuses on the basic set of facts in the report. However, supplemental information is required concerning the requesting organization’s requirements approval, why the action is being proposed, other background information, and whether a T-10 report was previously submitted.  This information is required to staff the package and to answer questions.  The T-10 report is the only part of the package that is submitted to the committees so it must stand alone.
1-13.  Title 10 Report Information.

a.  The T-10 report should include the following information (sample reports are attached as Exhibits A-1-4) under these headings:

(1) Name of Requesting Installation/Agency:  Use the official name, not common variations.

(2) Location:  Provide the location of the proposed space by city and state and/or legal description.

(3) Using Command/Agency:  MACOM (e.g., U.S. Army Forces Command); DoD agency  (e.g., Defense Audit Agency).

(4) Proposed Action:  e.g., leasehold acquisition, leasehold renewal, fee acquisition, land exchange, or disposal.

(5) Proposed Use:  e.g., administrative, storage, housing, office, or special purpose.

(6) Area:  proposed space in acres, square feet, etc.

(7) Estimated Annual Rental: amount included in lease.

(8) Authority:  Cite the Federal statutory authority for the action; e.g., 10 USC  18233; 10 USC 102661; 40 USC 485(a), etc.

(9) Three or four numbered paragraphs then follow.  A T-10 report should be clear and convincing to the “man-on-the-street,” someone unfamiliar with the transaction.  The report is read by several people who will have only the T-10 report to review.

b.  Examples of T-10 language for certain situations:

(1)  The Department of the Army proposes to request GSA acquire (# of acres/square feet) of (type) space for (installation) in (city, state).

(2)  Brief narrative of the installation/unit, giving MACOM/Agency, its mission, and the number of personnel (actual and authorized) for the location.

(3)  Describe the present situation (e.g., leasehold/term/rental costs/size and what is included, e.g., utilities, maintenance, etc.) and explain why the action is necessary.

(4)  The last paragraph must contain the certification that no other Government-owned or -controlled space is available or suitable.  This must be in the information support package.  Then, state what the Department of the Army proposes and all costs including the estimated cost of utilities, services, and rent.  What termination rights does the Government have?  Are there penalties for early termination? Any proposed options to renew?  

c.  The T-10 package (submitted by Memorandum) will contain supporting information/documentation that supplies the explanations for each fact set out in the T-10 report. The package should be submitted to allow for a minimum of 12 months lead-time for renewals and 6 months for new space. 

(1) Who – name of installation, unit; using service/MACOM; mission; number of personnel (both actual and authorized).

(2) What – type of proposed action, circumstances of use, present and proposed area. The costs of alterations are to be identified and separated as lessor-furnished or Government-furnished.  Indicate if utilities, services, parking, etc. are/are not included.  Differences between the current and the proposed rent figures should be explained.

(3) When – state when the space is needed.  If there is urgency, be specific.  

(4)  Where – present and proposed location; Congressional districts affected, including the names of Congressmen and Senators for those districts; and the street address of the property, if known.

(5)  Why – the necessity -- elaborate; make sure the action is justified.  If the action is a relocation, discuss the age, size, etc., of the current facility.  NOTE:  The District must submit documentation showing that the requirements/approvals have been obtained with the T-10 package and should not process a T-10 request without this proof.  If the space/mission requirement has not been validated by the appropriate HQ/IMA Region or the head of the DoD Agency, the action will not be processed.  HQUSACE, Regional Integration Team, is not the vehicle for obtaining approval of requirements.

(6)  How – statement of the availability of funds for the transaction.

(7)  Survey of available space – be as specific as possible.  Include in the discussion any base realignment and closure aspects in the area.  Expect the committees to be sensitive to actions near such bases.  State what locations have been surveyed in writing (list) and state the criteria used.  Actual knowledge of suitable space in other areas can be pointed out to the client/using agency; otherwise, the scope of the survey will be within the area identified by the client/using agency.

d.  An Economic Analysis (EA) may be required in accordance with DODI 7041.3, dated November 1995, EA for Decisionmaking, by the DoD client agency or the installation and a copy provided to the District. The District may provide only summary sheets if the EA is very voluminous and state that it has a copy.  

e.  Maps are not required unless necessary to clarify location or unless the Committees ask for a hearing.

f.  State if permanent construction is planned and, if so, when. Discuss lease termination rights or the relationship of the term of the lease to the expected occupancy of the new facility.

g.  If any prior T-10 reports have been submitted, give the number, date, and submit a copy.

(8) HQUSACE, Regional Integration Team reviews the submittal.  All actions (Army, Defense, etc.) are then forwarded to DASA(I&H) for review and approval.  When approved, HQUSACE delivers the report to the appropriate committees, usually the House and Senate Armed Services Committees. 

 NOTE:  10 USC 2662 requires waiting 30 days from submittal before entering into the reported transaction.  Notwithstanding this language, the Department of the Army has a longstanding agreement with the committees that NO final action will be taken by HQUSACE or Districts until the committee approval letter is received.  The committees’ approval letter and the approved T-10 report will be sent to the requesting District.  Approved T-10 reports provide excellent guidance in preparation of future reports.

1-14.  Army Economic Standards.
a.  The Economy Act (40 USC 278a), repealed November 17, 1988, had set out a statutory requirement that annual rent paid to an owner could not exceed 15 percent of the fair market fee value of the leased space.  Costs of alterations, improvements, and repairs of the leased space could not exceed 25 percent of the first year’s rent, or 25 percent of the entire term if the lease was for less than one year. 

b.  In an effort to control lease costs, the Army decided to establish standards on the economics of the lease.  The annual rent paid to an owner for any building (or part of a building) cannot exceed 20 percent of the fair market fee value of the leased space as of the lease date.  The cost of permanent alterations, maintenance and/or repair of the leased space cannot exceed 30 percent of the unserviced rent for the first year of the lease term, or 30 percent for the entire term if less than one year.  Rent figures should not include utilities or services to be provided by the landlord.  The term “permanent alterations” is defined in Paragraph 1-10i, Section II, of this Chapter, as “any improvements that change the structural integrity of the leased facility.”  The term “temporary alterations” is defined in Paragraph 1-10h, Section II, of this Chapter, as “any improvements that can be installed and removed without damaging the structural integrity of the leased property.”  Examples of  “permanent  improvements” would include any vertical or horizontal expansion of the building and bringing in new utility lines (e.g., new water or sewer lines).  Examples of  “temporary improvements” that would not change the structural integrity of an existing building would include installation of partition walls, installation of carpeting, painting and other cosmetic improvements, installation of drop ceilings and light ballasts, installation of restrooms that do not require the introduction of new utility lines (extending existing water and sewer lines to plumb a new restroom facility, even if cutting into a slab foundation, falls into the category of not changing the structural integrity of the building), and extension or upgrading of the HVAC system.

c.  This economic standard does not apply to civil leases, overseas leases, leases where the annual rent is $2,000 or less, leases of unimproved land, leases involving temporary alterations, lease restoration provisions, and leaseholds acquired through condemnation.

d.  For premises occupied by the Government at a nominal rent or on a rent-free basis, any permanent alterations, maintenance and/or repairs necessary for occupancy will be considered as payments in lieu of rent and will be subject to the Economy Policy.  The total costs of the permanent alterations, maintenance, and/or repairs required during the lease term shall be included. 

e.  Division Commanders and their senior Realty Officer, grade GS-15 or above, have been delegated the authority to grant blanket waivers to the Economy Policy except when the annual rent exceeds $200,000 or the cost of the permanent alterations exceeds the first year's rental.  For recruiting leases, Division Commanders and their senior Realty Officer, grade GS-15 or above, may grant waivers where the annual rental exceeds 20 percent of the fair market fee value of the leased space when the annual rental is $200,000 or less, but may not grant waivers where the cost of permanent alterations, maintenance and/or repair of the leased space exceeds 30 percent of the first year’s rent, except where the lease is for nominal consideration or where the rental does not exceed $2,000 per annum.  Waiver requests which cannot be granted by Divisions, including situations where the rent exceeds $200,000 or the cost of the permanent alterations exceeds the first year’s rent, shall be forwarded through the respective Divisions to the appropriate HQUSACE, Regional Integration Team, for submittal to DASA(I&H) for approval.  If additional requirements arise at a later date, which were not covered under the initial waiver, another waiver is necessary.  The using agency shall furnish the District Commander with a request for a waiver explaining the circumstances, and providing full justification, including economic advantages for the Government.  Such property is considered to be the property of the Government and the lease or a supplement thereto should provide for the installation and removal of such equipment, etc.

1-15.  Emergency Repairs.  District Commanders, and their Chiefs of Real Estate, are authorized to perform emergency maintenance and repairs to leased premises when lessors refuse or cannot perform, if the cost of the repairs does not exceed $10,000.  After making the repairs the cost should be withheld from rental payments due under the lease.  Lessors must be given sufficient notice to perform before the Government proceeds with emergency repairs.  If the cost of maintenance or repairs exceeds $10,000, approval from HQUSACE must be received prior to accomplishing any repairs.

SECTION IV.  LEASING POLICY

1-16.  Department of Defense Policy.
a.  In accordance with DoD policies set out in DoD Directive 4165.6, the Department of the Army uses, whenever practicable, Government-owned or controlled property rather than leased property.  Therefore, all suitable and available Government-owned or controlled real property, including property within the real property accountability of the Departments of the Navy, Marines, Air Force and other government agencies, shall be surveyed to determine whether such property can be used, rather than leased property.  A statement covering the non-availability of Government-owned or controlled space, or if such is available and not suitable, reasons why it is not suitable for occupancy by the using agency, should be made for each lease executed by USACE.  It must be shown that the activity to be accommodated is essential to an assigned mission and Government property already available cannot be used.  Exceptions are recruiting stations, military family/unaccompanied personnel housing leases, parking leases, and all leases with annual rent under $25,000, excluding services and utilities.

b.  If possible, leases should have termination rights, in whole or in part, at the option of the Government, giving the shortest possible notice to the lessor.  

c.  When in the best interest of the Government, leases shall show that property is to be used for "Government purposes" rather than for specific agency purposes. 

d.  The quality of office space for Government occupancy shall be appropriate for the efficient and economical performance of required operations, affording employees safe, healthful and convenient facilities.

e.  Full consideration shall be given to the efficient performance of the mission and programs of the using agency.

f.  Whenever possible, prompt action should be taken to relocate military activities accommodated in leased space into Government-owned facilities, preferably located on military installations, and dispose of excess leaseholds.

g.  Implementation of the Rural Development Act of 1972:  In accordance with Section 2204b-1 of Title 7, United States Code, the Military Departments and Defense Agencies shall give priority consideration to rural areas for the location of new offices and other facilities.

1-17.  Department of Army Policy.  Real property may be acquired by lease by the Corps of Engineers or GSA when the following conditions are satisfied: 

a.  The real property is needed to meet an approved military requirement and the using agency requesting the space has provided proper documentation for need and direction as to the type and size of property required.

b.  There is no Government-controlled real property available which can adequately support the approved military requirement.

c.  It is more advantageous to the Government to lease the property than to acquire any other interest therein.

d.  The proposed acquisition is consistent with the policies promulgated by DoD Directives 4165.6 and 5160.58.
e.  Funds are available and certified, in writing prior to lease execution, for the payment of rental and other related charges.

f.  The lease provides for the right of termination in whole or in part on behalf of the Government, or the most suitable notice of termination depending upon the using agency’s requirement to vacate and/or relocate.

g.  The acquisition is accomplished within the guidelines and authorities herein.

1-18.  Leasing Requests.  Requests for space or land will be made to USACE.  Districts will coordinate space and/or land requirements with the appropriate commander or using agency to assure responsive lease processing. 

a.  Army Elements.  Upon receipt of a request from an Army element to acquire leased space, requirement approvals will be confirmed, the appropriate statutory authority for the leasing action will be determined, funding availability will be determined for the payment of rental and/or alterations, and negotiations for obtaining acceptable leases will be accomplished in accordance with current procedures for military leasing. 

b.  Air Force.  Upon receipt of a request approved by HQUSAF, or an Air Force major command to acquire leased space, requirement approvals will be confirmed, the appropriate statutory authority for the leasing action will be determined, funding availability will be determined for the payments of rental and/or alterations, and negotiations will be accomplished to lease the required property.  The provisions of Air Force Instruction 32-9001 prescribe the Department of the Air Force policies and procedures that are to be followed for the lease acquisition.

c.  National Guard.  All requests for the leasing of facilities for National Guard purposes will emanate from the National Guard Bureau.  Army National Guard leasing requirements will be transmitted through the appropriate HQUSACE, Regional Integration Team, to the appropriate Division and District.  Air National Guard requirements will be transmitted to the appropriate  HQUSACE, Regional Integration Team, through HQUSAF to the appropriate Division and District.  Requests for recruiting facilities will emanate from the State Military Departments with appropriate funding.
(1)  Upon receipt of authority from the Chief of Engineers, negotiations will be conducted for obtaining an acceptable lease, in accordance with the approved lease request.  The appropriate United States Property and Fiscal Officer generally makes separate contracts for utilities and services and is responsible for the maintenance of all buildings used exclusively by the Air National Guard.  Representatives of the Corps of Engineers do not participate in obtaining contracts for utilities and services.  In cases where such a contract is impracticable, and if so directed by the National Guard Bureau, the lease may include any and all utilities and services as part of the rental consideration, with the costs of same to be itemized.  If it is not possible to insert the wording “Government purposes” in the use paragraph of the lease the following may be used, “For use by the National Guard, and in time of war or national emergency, by other units of the Armed Forces of the United States or for any other use by the Federal Government.”  The United States Property and Fiscal Officer is the paying office for National Guard leases

(2)  Leases made by representatives of a State with private parties for use of premises by the National Guard of the States involved, under which State funds are used for rental payments, are not the responsibility of the Division/District Commander. 

d.  Metropolitan Washington, D. C.  All requests for leased space in the NCR will be processed in accordance with DoD Instruction 5305.5.  

e.  When an approved military or civil mission requires the acquisition of general-purpose space, the activity shall review the Department of Defense policy and Department of Army policy, as set forth in Paragraphs 1-16 and 1-17, Section IV, of this Chapter, to make sure all requirements and provisions are satisfied.  Likewise, Air Force and Army Reserve policies and procedures should be followed, where applicable.  Additionally, a survey shall be made to determine if there is suitable Government-owned/controlled space available in the required area.  If there is no suitable Government-owned/controlled space, other than GSA-controlled, a request for GSA space will be submitted by the using agency to the appropriate Corps of Engineers District for submittal to GSA.  The request will include complete space requirements including number of personnel, communications, and any special requirements of the using service or agency.  The request will state the geographical boundary within which the space should be located.  A Standard Form 81 (SF 81, Request for Space) may be acceptable by some GSA Regions as the requesting document.  The District Commander shall ensure that funds are available for payment of rent and other associated charges.  If it is necessary for GSA to lease space, the District Commander will make a careful review to determine if there are any statutory or regulatory limitations involved.  If so, appropriate action will be taken to satisfy the limitations.  During the processing of all GSA Occupancy Agreements, the Division/District Commander is the only official contact representative with GSA.  This should be emphasized at all times with the using service or agency.

(1) The Division/District Commander will submit the request for space, or a Standard Form 81, Request for Space, to the appropriate GSA Regional Office for acquisition of space  under the jurisdiction of GSA.  This requirement applies to leases, renewals or supplements, and for occupancy agreements in federal office buildings.  Excluded from this requirement are proposed space acquisitions in the NCR. 

(2) The need for any type of building space will be cleared through the appropriate GSA Regional Office for Public Buildings Service (PBS) clearance only.  If the acquisition is for general-purpose or special-purpose space of 2,500 square feet or less, it is not necessary to notify GSA.

 f.  When applicable, the District Commander should prepare a resource plan for administrative costs in order to provide the requesting service or agency with an administrative cost to obtain the lease.

1-19.  Multi-Year Leasing.

a.  For leases executed pursuant to a Federal statutory authority other than a delegation from 

GSA (e.g., 10 USC 2661, 10 USC 2672, 10 USC 2828, 10 USC 18233), the lease shall be for a firm-term period not to exceed 12 months, if one-year appropriations will be used to make the lease payments, unless otherwise authorized by law.  Two statutes—the Adequacy of Appropriations Act (41 USC 11) and the Antideficiency Act (31 USC 1341)—prohibit agencies from entering into firm-term, multi-year leases using annual appropriations.  Moreover, if agencies enter into multi-year, firm-term leases citing one-year funds, and make such leases “subject to the availability of funds,” Leiter v. U.S. 271 U.S. 204 (1926) provides that such leases shall be binding on the Government only for one fiscal year.  In other words, merely including the words “subject to the availability of funds” in the lease does not allow the execution of a multi-year, firm-term period not exceeding one-year, and no renewal options may be renewed automatically.  The Government must exercise each annual renewal option through written affirmative action, following enactment of the relevant appropriations act.

b.  For leases, including leases for recruiting facilities, executed pursuant to a GSA delegation, multi-year firm-term leases using one-year funds are authorized.  Under 40 USC 585(a)(2), the obligation of funds for such leases shall be limited to the current fiscal year for which payments are due, without regard to 31 USC Section 1341(a)(1)(B).  These leases should provide that lease payments are “subject to the availability of funds” or comparable language.

1-20.  Handicapped Accessibility.  Under the Architectural Barriers Act of 1968 and the Rehabilitation Act of 1973, as amended, the Uniform Federal Accessibility Standards (UFAS) were developed.  The UFAS was adopted by the Department of Defense in May 1985.  Currently, the UFAS is published as FED-STD-795, dated April 1, 1988, and the Federal Government is required to comply with these standards.  The ASA (I&E) has determined, in coordination with the Army General Counsel, that the ADA (The Americans with Disabilities Act) does not apply to Federal agencies.  The following types of buildings and facilities, when leased, need not be handicapped accessible:  Recruiting offices and stations, except that Recruiting Main Stations must be accessible; housing for unaccompanied military personnel; and space leased in emergencies such as mobilization, natural disasters, or war; however, the leasing authority will certify the non-availability of an accessible facility.

1-21.  Joint Recruiting Facilities Committee (JRFC) Policy.  The Recruiting Facilities Program (RFP) shall be implemented in accordance with the Recruiting Facility Program Consolidated Policies and Procedures Guidance booklet, which is updated annually.  (Reference Section IX of this Chapter)   

SECTION V.  LEASING PROCEDURES

1-22.  Emergency Lease Procedures.  The following procedures reflect the process to be used in providing space in emergencies and disasters: however, each emergency/disaster must be handled in accordance with the unique seriousness and urgency it presents.  The primary concern is to deliver the space in the earliest possible timeframe.


a.  This process may be used for leasing actions to provide workspace and other facilities in response to:  


(1) National emergencies declared by the President under applicable provisions of law, including, but not limited to, the Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988 (PL 100-707);


(2) Emergencies declared by responding Federal agencies pursuant to statutorily authorized emergency plans or other applicable provisions of law; or


(3) Emergencies of a health/safety or other (HSO) nature that the appropriate official determines so adversely impact the mission of an agency in a Government-owned or leased building as to necessitate the agency’s expeditious relocation there from.

 
b.  The process is to be less formal than the usual lease acquisition, with much of the process being handled by telephone or during onsite visits.  For HSO or agency emergencies, leased space should be made available within 5 days of each occurrence that necessitated the leasing action.
 


c.  Upon notification of the existence of an emergency or the anticipated emergency declaration, the space acquisition process begins.  Proper clearance through GSA is necessary when space requirements will exceed 2,500 square feet.  The realty specialist handling the action shall, in coordination with the client agency representative, jointly determine the agency’s emergency space requirement.  Coordination of the funding requirement will be initiated at this time.


d.  Emergency leasing actions shall not be used to fill the agency’s long-range or outstanding space requirements.


e.  A request for an emergency leasing action based exclusively on a HSO emergency must be accompanied by a statement signed by the agency head/responsible agency official setting forth at least the following factors:


(1) The nature and origin of the HSO emergency.


(2) The effect of the HSO emergency upon the agency’s mission that requires the agency’s expeditious relocation.


(3) The anticipated duration of the HSO emergency.


(4) A statement that funds are available for the leasing action and the administrative costs of the Corps of Engineers associated with this action.  Funding should be provided by the agency as soon as possible.

f.  Competition shall be solicited to the maximum extent possible consistent with the disaster/emergency conditions.  After determining the delineated area, the realty specialist may, if time allows, review all sources of rental property data to develop a list of potential offerors.


g.  A market survey shall be conducted.  In most cases, the market survey and the on-site inspection must be conducted simultaneously.  All sources that can provide space suitable for the needs of the agency shall be requested to provide an offer, if time allows.  


h.  Procedures other than full and open competition in acquiring space and services under the emergency circumstances cited above may be used in some instances.  A Justification and Approval for Other than Full and Open Competition must be prepared to include the scope certification and the fair and reasonable price determination required therein. (Reference Paragraph 1-25a of this Chapter)


i.  Prior to the on-site inspection, the realty specialist shall prepare a request for offers.  The appropriate sections of the short form lease, GSA Form 3626, shall also be prepared to include the appropriate version of the General Clauses.  The agency mission requirements and specifications shall be included.  The emphasis should be on leasing acceptable space in an “as is” condition.  Alterations should be kept to a minimum.  Evaluation factors should be included in the request for offers as appropriate. 


j.  The realty specialist and the agency representative shall inspect each property with the owner or individual authorized by the owner to sign a lease.  A copy of the proposed lease shall be provided for review.  The parties shall discuss the requirements with the prospective offeror.


k.  Upon receipt of completed offers, the realty specialist will complete the leasing action according to procedures outlined in Paragraphs 1-27 or 1-28 of this Chapter, as appropriate.  However, the action should be expedited due to the emergency circumstances involved. 

1-23.  Economic Analyses.  The requestor must prepare an Economic Analysis comparing all alternatives to leasing space.  Recruiting stations are exempt from this requirement.  An Economic Analysis will be prepared for Reserve leases in accordance with HQUSACE guidance dated 28 July 1988. The basic procedures for preparing the Economic Analysis are specified in OMB Circular No. A-94, DoD Instruction 7041.3, and Department of Army Regulation 11-18.  These procedures allow the long-term costs of leasing space to be compared with purchasing or other means of acquiring assets.  The following principles shall apply in preparing the analysis:

a.  The discount rate for both overseas and United States property will be set in accordance with OMB Circular No. A-94.

b.  An occupancy period of 25 years shall be assumed for properties to be occupied indefinitely.  A longer period has no significant effect on the outcome of the analysis.  A shorter period shall be used where the occupancy period or usable life of the facilities is estimated to be less than 25 years.

c.  Special attention should be given to forecasting the future costs of lease payments overseas as accurately as possible.  Prospective increases shall be included, as will all increases in price levels for costs and benefits included in the analysis (per OMB Circular No. A-94).  That is, analyses will be performed in current, or "then-year" dollars, which include the effects of escalation or inflation.  Overseas rates of appreciation in the value of acquired real property may exceed the rates specified in OMB Circular No. A-94, if it is reasonable on the basis of reliable information to support such increases.  

1-24.  Environmental Requirements.  Before entering into a lease, the District Chief of Real Estate shall ensure that all environmental requirements have been completed in accordance with Federal statutes and AR 200-1, Environmental Protection and Enhancement, and AR 200-2, Environmental Effects of Army Actions.  Samples of Preliminary Assessment Screenings (PAS) are attached to this Chapter as Exhibit B. 

1-25.  Competition in Contracting Act (CICA).  Acquisition of leased space, using Army statutory authority or a GSA delegation, shall be by full and open competition in accordance with provisions of the Competition in Contracting Act of 1984 (10 USC 2301 et seq.).  Additionally, in limited circumstances, a sole-source lease is appropriate.  Before executing a sole-source lease, the District Chief of Real Estate shall ensure that the appropriate provisions of 10 USC 2304 et seq. have been followed. In accordance with the provisions of 10 USC 2304(c), Justification and Approvals are required when other than competitive procedures are used.  The District Chief of Real Estate is responsible for preparing the Justification and Approval in conjunction with the District Chief of Contracting and District Counsel.  The Justification and Approval is processed by the District Chief of Real Estate through the appropriate approval levels.  The approval level is determined by the total lease consideration for the full lease term, including all renewal options.  

1-25a.  Justification and Approval (J&A) Procedures.  In accordance with the provisions of 10 USC 2304, Contracts: Competition Requirements, the head of an agency may use procedures other than competitive procedures only when:


a.  The real property or space needed is available from only one responsible source or only from a limited number of responsible sources and no other type of property will satisfy the requirement; or


b.  The need for the real property or space is of such an unusual and compelling urgency that the United States would be seriously injured unless the Government is permitted to limit the number of sources from which it solicits bids or proposals; or 


c.  It is necessary to award the lease to a particular source or sources in order (1) to maintain a facility, producer, manufacturer, or other supplier available for furnishing property or services in case of a national emergency or to achieve industrial mobilization, or (2) to establish or maintain an essential engineering, research, or development capability to be provided by an education or other nonprofit institution or a Federally-funded research and development center; or


d.  The terms of an international agreement or a treaty between the United States and a foreign government or international organization or the written directions of a foreign government reimbursing the agency for the cost of the procurement of the property or services for such government, have the effect of requiring the use of procedures other than competitive procedures; or 


e.  A statute expressly authorizes or requires that the acquisition be from a specified source; or


f.  Disclosure of the requirement would compromise national security unless the Government is permitted to limit the number of sources from which it solicits bids or proposals; or  


g.  The head of an agency (1) determines that it is necessary in the public interest to use procedures other than competitive procedures in the particular acquisition concerned and (2) notifies the Congress in writing of such determination not less than 30 days before the award of the lease.  In no case may a lease be entered into using procedures other than competitive procedures based on the lack of advance planning or concerns related to the amount of funds available for leasing.

Suggested formats and/or samples for the cover sheet and a Justification and Approval are attached to this Chapter as Exhibits C-1 and C-2.

1-26.  Planning Reports.  A Lease Planning Report (LPR) or Brief Lease Planning Report (BLPR) covering essential information may be requested by the using service or agency for review and recommendations.  LPR's or BLPR’s are not required for leases unless requested by the using service or agency.  Prior to lease execution, the using service or agency will confirm the availability of funding, usually in the form of a fund citation.  If approvals by higher authority are required, the Division/ District Commander will initiate appropriate action to obtain these.  Details on information, approval and format is contained in EC 405-3-10.  Preparation of LPR’s and /or BLPR’s for the Army Reserves shall be accomplished in accordance with the policy and procedures set forth in Army Regulation 140-483.  

1-27.  Simplified Lease Acquisition Procedures (Small Lease Procedures).  The procedures described below should be used to the maximum extent practicable for acquiring leasehold interests in real property with an annual rent of $100,000 or less, excluding the cost of services and utilities.


a.  Advertising.  Requirements may be publicized in local newspapers and/or periodicals when the District Chief of Real Estate or designated representative determines such advertising will serve to promote competition.  When the Government intends to acquire a leasehold interest 

in a building to be constructed on a preselected site, the proposed lease must be synopsized in the Federal Business Opportunities.

b.  Market Survey.  A market survey must be conducted to identify potential sources for new leases.  Market surveys shall not be used to identify one specific property for leasing, but 

rather to determine whether suitable property is competitively available and how to satisfy the lease requirement in the most competitive manner.  The market survey must include:

(1) Solicitation of information on the availability of space through the use of circulars, newspaper advertisements, the Internet, or consultations (telephonically or in person) with realtors, brokers, owners, and others, as appropriate.

(2) An inspection of available locations that appear to meet the minimum requirements regarding quantity, quality, availability, and probable cost.  Results of inspections must be documented.  A sample market survey form is shown as Exhibit D to this Chapter.

(3) A conclusion or recommendation regarding whether competition exists for the lease requirement. 


c.  Solicitation and Negotiation.  The District Chief of Real Estate or designated representative shall:

(1) Present a proposed lease to all prospective offerors, together with a description of the Government's space requirements, including any special requirements, and a notice identifying all factors, including price or cost, and any significant subfactors that will be considered in awarding the lease and stating the relative importance the Government places on the evaluation factors or subfactors; 

(2) Ask the prospective offerors to review the proposed lease and provide an offer by a specific date;

(3) Negotiate directly with the offerors;

(4) Request best and final offers; and

(5) Award the lease or arrange the award of the lease.

1-28.  Large Lease Procedures.  The following procedures shall be used to the maximum extent practicable for acquiring leasehold interests with an annual rent in excess of $100,000, excluding the cost of services and utilities. 

a.  Prospectus.  40 USC 606 provides guidance on determining the dollar threshold level when the Administrator of GSA is required to submit a prospectus to the Committee on Environment and Public Works of the Senate and the Committee on Public Works and Transportation of the House of Representatives. 

 
b.  Advertising.  All proposed leases with an annual rent of $100,000 or more will be advertised in local newspapers and/or periodicals.  When the Government intends to acquire a leasehold interest in a building to be constructed on a preselected site, the proposed lease must be synopsized in the Federal Business Opportunities.

c.  Market Survey.  A market survey shall be accomplished for new leases and renewals.  Market surveys shall not be used to identify one specific property for leasing, but rather to determine whether suitable property is competitively available and how to satisfy the lease requirement in the most competitive manner.  Market surveys shall include:

(1) A collection of information on the availability of space as obtained from circulars, newspaper advertisements, the Internet, and consultations with realtors, brokers, owners, and others, as appropriate.

(2) Documentation of inspections of all offered and other available locations that meet minimum requirements regarding quantity, quality, availability and probable cost.  Inspections shall be documented.  (Reference Paragraph 1-27b.(2) of this Chapter)

(3) A conclusion or recommendation regarding whether competition exists for the lease requirement.
d.  Solicitation.  Using the requirements provided by the using agency, the appropriate Corps of Engineers District will prepare a Solicitation for Offers (SFO).  The SFO is the basis for the entire lease negotiation process and must be made part of the lease.  Each solicitation, at a minimum, must:

(1) Be in writing.

(2) Contain a description of the minimum requirements of the using agency, including: 

(a) A description of the required space.

(b) Specifications.  The type of specification will depend upon the nature of the space needed by the agency and the market available to satisfy the needs.  Specifications may be stated in terms of function, performance, or design requirements.  The specification must be drafted to promote full and open competition and include restrictive provisions or conditions only to the extent necessary to satisfy the needs of the agency or as authorized by law.

(c) Any special requirements.

(d) A delivery schedule.

(3) Describe the method used to measure space.  

(4) Specify a date and place for the submission of offers.

(5) Indicate whether offers will be evaluated on the basis of the initial term or on the full term (initial term plus options).

(6) Require offers to be submitted on an annual rate per square foot basis for the amount of space offered.

(7) Identify all factors, including price or cost, and any significant subfactors that will be considered in awarding the lease and state the relative importance the Government places on those evaluation factors and subfactors.  Numerical weights, which may be employed in the evaluation of proposals, need not be disclosed in solicitations.  The solicitation must inform offerors of minimum requirements that apply to particular evaluation factors and significant subfactors.

(a) Offers will be reduced to an annual rental rate per square foot for the amount of space offered.

(b) When different types of space are solicited, the lowest offer as to price will be determined on the basis of the composite square foot rate per year for the total amount of space offered.  

(c) When lump sum payments for initial tenant alterations are solicited, the lowest offer as to price will be determined by adding the annualized lump sum amount to the annual square foot rental rate or the composite square foot rate.  The lump sum amount will be annualized by dividing the lump sum by the number of years in the term (initial plus options) and dividing by the square footage offered.

(d) The other factors that will be considered in evaluating proposals should be tailored to each acquisition and include only those factors that will have an impact on the award decision.  The evaluation factors that apply to an acquisition and the relative importance of those factors are within the broad discretion of the contracting officer.  However, price or cost to the Government must be included as an evaluation factor in every case.  Other evaluation factors that may apply to a particular acquisition are the availability of public transportation, the availability of adequate food service within a reasonable distance, the neighborhood and building quality, the availability of daycare and physical fitness facilities, and any other relevant factors.

(e) Include all clauses that will be included in the final lease.

(f) Include instructions, certifications, and representations necessary to complete the proposal.

(g) Include any forms to be prepared by the lessor.  

(h) For all leases to be procured under authority delegated by the Administrator of GSA, GSA Form 3516, Solicitation Provisions, shall be attached to and made a part of the lease contract.  

e.  Evaluation Plan.  Before an SFO is issued, a plan of evaluation should be developed to spell out how the process of evaluating proposals according to the specifications and award factors announced in the SFO will be carried out. 

f.  Developing Specification and Award Factors.  It is important to determine the absolute minimum requirements and to insure that all factors are weighted to properly reflect activity requirements.  Buildings should not be rated against each other, but against a set of criteria.  It must be remembered that the specifications and criteria in the SFO affect the way in which offerors structure their proposals and even decide whether or not to compete.  There should be no predetermined cutoff below which offerors are automatically considered unacceptable.  A specific date for submission of offers shall be stated.  Any time an extension is given to one offeror or any other criteria are changed, all the offerors must be informed of the extension, and of the other changes in writing.  Offers not capable of meeting the minimum requirements should be eliminated from competition.  However, if an offeror is judged able to improve its offer, it must be considered.

g.  Evaluation of Offers.  The evaluation process is generally as follows:

 
(1) Determine which proposals are in the "competitive range" based on price analysis, cost analysis, and technical evaluation.

(2) Negotiate with all offerors within the competitive range.

(3) Upon completion of negotiations, request best and final offers.  

(4) Make the final evaluation and award.

        (5) Two fundamental guidelines must be followed in evaluating lease proposals:


(a) The evaluation must adhere strictly to the evaluation criteria and specifications set forth in the SFO.


(b) The scoring methodology that has been developed and specified in the SFO must be followed.  The contracting officer or authorized representative must note any deficiencies in both the acceptable and unacceptable offers and note whether or not those deficiencies might be remedied through the negotiation process.

h.  Determination of Competitive Range.  A competitive range is essentially the basic in/out decision made in the selection of offerors with whom negotiations will be conducted.  The following guidelines, which are based on Comptroller General decisions, should be used in making the determination:


(1) The proposal should be considered within the competitive range unless it is so technically inferior that there is no possibility that discussions might result in improvement to the point where it could be selected for award.  Likewise, only offers so high that it is not believed they could be brought into the competitive range should be eliminated.


(2) Proposals should never be eliminated solely because they offer a higher quality space. 


(3) When a specification or award factor is used to reject one proposal, it must be used to evaluate all other proposals as well.


(4) An offer, which fails to comply with mandatory factors listed in the SFO, can be eliminated immediately unless those mandatory factors could be corrected before award.

        (5) Offerors should not be excluded from the competitive range solely because information provided in their proposal is inadequate to allow evaluation.  However, a proposal that is so inadequate as to exhibit an offeror's lack of understanding of what is to be provided may be excluded. 

(6) An initial determination that a proposal is acceptable is no bar to a later reversal of that decision after negotiations.

(7) It is legally permissible to eliminate all offers but one from the competitive range on technical considerations. 

(8) The discretion to determine which offerors are within the competitive range, price and other factors considered, is solely the responsibility of the District Chief of Real Estate unless abuse of such authority can be shown by clear and convincing evidence.

(9) In the absence of a determination that a proposal is not within the competitive range, there is an obligation to negotiate with the offeror.

        (10) If known design criteria were not stated in the SFO, it is improper to reject a proposal because the offeror fails to meet these criteria.

        (11) The use of a point rating system for evaluating proposals is permissible.  However, if an offer is within the competitive range it cannot be eliminated solely on quantity of points.

 
i.  Negotiations.  Negotiations will be conducted with all offerors within the competitive range.  The District Chief of Real Estate or representative shall determine the competitive range on the basis of cost and other factors that were stated in the solicitation and shall include in the competitive range all offers that have a reasonable chance of being selected for award.  When there is doubt as to whether an offer is in the competitive range, the offer should be included.  The District Chief of Real Estate or representative shall:


(1) Control all discussion.

(2) Advise the offeror of deficiencies in its offer so that the offeror is given an opportunity to satisfy the Government's requirement.

(3) Attempt to resolve any uncertainties concerning the offer.

(4) Resolve any suspected mistakes by calling them to the offeror's attention as specifically as possible without disclosing information concerning other offerors' proposals or the evaluation process.

(5) Provide the offeror a reasonable opportunity to submit any cost or price, technical, or other revisions to its offer that may result from the discussion.  No indication may be given to any offeror of a price that must be met since giving this constitutes the prohibited auctioning technique.  Likewise, no offeror should be advised of its relative standing with other offerors.  After receipt of offers, no information regarding the number or identity of the offerors participating in the negotiation may be made available to anyone whose official duties do not require such knowledge.  Negotiations must be closed by establishing a date and time for their closing and requesting in writing that offerors submit a "best and final offer" by that date.  Negotiations may not be conducted after the closing date for best and final offers unless negotiations are reopened with all offerors in the competitive range.  Negotiations are confidential and must reflect complete agreement on all items and conditions of the lease contract.  Information regarding the transaction will not be announced or made available until after the contract is awarded.  A written negotiation record must be placed in the lease file.

j.  Award of Lease.  An award will be made to the offeror whose proposal is most advantageous to the Government considering price and other factors included in the solicitation.  Award will be made in writing within the time frame specified in the SFO.  If an award cannot be made within that time, the District Chief of Real Estate shall request in writing from each offeror an extension of the acceptance period through a specific date.  Unsuccessful offerors will be notified in writing of the award.  All proposals received in response to a solicitation may be rejected if the head of the contracting activity or designee determines that such action is in the public interest.  Prior to conclusion of negotiations and lease execution, appraisals will be accomplished, reviewed, and approved by the Government.  The District Chief of Real Estate has the discretion to require appraisals on more than the primary site.  When the annual rent (military portion) exceeds $500,000, the Corps shall notify Congress as required by 10 USC 2662 and no lease shall be executed until approval is received HQUSACE.  

1-29.  Appraisals.  Appraisals are required for all inleases except as otherwise allowed in EC 405-1-04.  For use of streamlined valuation procedures, certification and review requirements, measurement of space for office leases, estimation of interior alterations for leased space, and other valuation factors, refer to that circular.  Also refer to Page 7, paragraph A-2, of the Uniform Appraisal Standards for Federal Land Acquisitions, published by the Interagency Land Acquisition Conference (1992) for information about improvements paid for by the Government, particularly office space renewals. 

1-30.  Services, Utilities and other Contracts.  Services, such as janitorial services, heat, air-conditioning, electric and water, should be included in leases whenever possible.  Whether services are paid for as part of the rent, or by a service contract, the time period for furnishing heat, air conditioning and light, i.e., usual business hours, 24-hour basis, Saturdays and Sundays, should be clearly stated.  The negotiation and execution of contracts for services (not involving an interest in real estate) are the responsibility of the using agency concerned, except for recruiting facility and housing leases.
1-31.  Renewal Options.  


a.  Leases executed pursuant to Army leasing authority shall be for a term not to exceed one year if annually appropriated funds are used to pay the rent.  If the requirement exceeds one year, any additional term shall be provided for through annual options to renew (Reference Paragraph 1-19, Section IV, of this Chapter).  The lease shall not include a provision for automatic renewal.  The lease shall contain a clause, which makes the lease subject to the availability of appropriated funds.  Affirmative action* must be taken to exercise any renewal options under the lease or to otherwise renew the lease and, when the lease requires notice in writing to be given to the lessor to exercise the option of renewal, notice will be served in accordance with the precise terms of the lease.  The notice, properly addressed, will be sent by certified mail, with return receipt requested.  Adequate time will be allowed for delivery to, and receipt by, the lessor. The Division/District Commander will maintain adequate records to avoid the lapse of leases.  *For the purposes of this paragraph, affirmative action shall mean, at a minimum, notifying the lessor in writing, in accordance with the lease provisions, of the intention to remain in occupancy, and then remaining in possession of the premises.


b.  Recruiting Facility Leases.  Multi-year, firm-term leases using one-year funds are authorized.  The obligation for such leases is limited to the current fiscal year for which payments are due.  These leases should provide that lease payments are “subject to the availability of funds” or comparable language (Reference Paragraph 1-19b., Section IV, of this Chapter).

1-32.  Leasehold Condemnations.  When the required leasehold interest cannot be acquired through negotiations, the recommendation of the Division/District Commander for the institution of condemnation proceedings will be submitted to HQUSACE, ATTN:  CECC-R.  Guidelines for acquisition by condemnation proceedings are found in the circular on acquisition., EC 405-1-11.

1-33.  Supplemental Agreements.  Leases shall be modified by Supplemental Agreements when there is a requirement to change the lease terms and conditions which require bilateral agreement between the Lessor and the Government, such as an increase/decrease in rental, increase/decrease in size, change in ownership/payee, etc. (See Exhibit E for a sample).  A change order may be used to make administrative changes to the lease for conditions requiring only a unilateral agreement, such as property management change, address change, lease number correction, etc. (See Exhibit F for a sample).

1-34.  Contract Disputes Act.  All leases will be subject to the Contract Disputes Act of 1978 

(41 USC 601-613), which will be incorporated by reference in every lease.  All disputes arising under the lease shall be resolved according to the provisions of this Act.

1-35.  Prompt Payment Act.  The Prompt Payment Act (31 USC 3901 et seq.) is applicable to all leases. 

1-36.  Advance Lease Payments (Prepayments).  Paragraphs 14-5 and 20-105 of DFAS-IN Regulation 37-1 allow prepayments to lessors (owners).  Therefore, if it is desired or necessary, leases may be written to specify that landlords will be paid at the beginning instead of the end of the payment period, normally monthly.  This is not intended to apply across the board for all lease payments, but rather on a case-by-case basis as a necessary negotiating tool.

1-37.  Electronic Funds Transfer (EFT).

 a.  Section 31001, Public Law 104-134 (110 Stat. 1321-358, 1321-376,1321-377;    April 26, 1996) generally requires all Government payments to be by EFT.  The statute and implementing regulations provide for exceptions in situations that are “non-recurring” and where payment by check is determined to cost less than EFT.

 b.  Recurring monthly payments under leases are subject to the cited statute and implementing regulations.  Commercial vendor payments are not exempt and therefore, if the owner is a business entity, payments by EFT are mandatory.  If the lessor is an individual, however, EFT payments are optional.  Treasury’s discussion of the regulations states:  “The final rule provides a hardship waiver for individuals, including sole proprietors (emphasis supplied),” and an “individual” may “in his or her sole discretion” decide that EFT “would impose a hardship” (31 CFR 208.4).  It therefore appears that if an individual landlord makes such a determination (or does nothing at all), EFT cannot be imposed. 

 c.  Thus, leases must be compliant with the statute and implementing regulations.  Prospective lessors will need to be put on notice by advertisement or during negotiations.  If the proposed lessor is a business entity, participation is required.  If the proposed lessor is a sole proprietor, the decision is the lessor’s.

 d.  Should a situation arise where the District Chief of Real Estate believes there are compelling reasons why a covered landlord should not have to accept EFT, the District may submit a recommendation through official channels to the appropriate HQUSACE, Regional Integration Team, with the necessary facts supporting a request to Treasury for a waiver.

1-38.  Joint Survey and Inspection Report.  

a.  The Division/District Commander will accomplish a joint survey and inspection of the condition of the real and personal property, to be made as of the time the Government takes possession.  If the Government is paying for substantial renovations, a survey should be done not only when we take possession, but prior to initiation of any of the work.  The survey and inspection will be made jointly with the lessor, or his representative, and be signed by both parties.  If the lessor, or his representative, cannot be present, note that on the report.  The initial report should be made in detail, since it may be the basis for restoration claims by a lessor.  The use of photographs is encouraged and, for larger facilities, a video of the facility may be advisable.  The survey report of real property should be made in great detail as the condition reflected as of the date of initial occupancy will be compared with the condition shown by the terminal reports made upon vacation of premises.  A survey is not required of unimproved land where an appraisal has been made and the condition of the land is set forth by the appraiser and made a part of the record.  At the discretion of the District Chief of Real Estate, a survey is not required when the Government pays for the alterations/improvements and there is no restoration clause in the lease.  ENG 3143 and 3143A, Joint Survey and Inspection of Condition of Government Leased Property, are adequate for the joint survey and inspection.  Narrative reports may be done at the discretion of the Division/District Commander. A copy of the Joint Survey and Inspection of Condition of Government Leased Property will accompany the DD 1354, Transfer and Acceptance of Military Real Property, when property is transferred to the using service/agency (Reference Chapter 4, AR 420-17, Real Property and Resource Management, dated December 1976).

b.  The appropriate USACE District office should do an independent survey whenever property of another Federal agency is used.  If privately-owned buildings, crops, or other property are on the Federal property, a report will be made outlining the terms and conditions under which they were placed thereon, and the value thereof will be appraised as of the date of possession.

SECTION VI.  LEASE MANAGEMENT 
1-39.  Recording Leases.  The Department of the Army, as a rule, does not record leases.  Leases in which the Government is granted an option to purchase the leased premises will be recorded.  It is desirable to record leases where failure to do so might prejudice the Government's rights under the lease (such as long-term ground leases or leases where the government has a substantial investment).  In such cases, the Division/District Commander will ensure the lease is recorded in accordance with state and/or local laws.  In most instances, for a lease to be recorded, acknowledgements must be added and the lease must be executed before a notary public.

1-40.  Changes in Ownership.  When title to premises leased to the Government is transferred, the Division/District Commander shall ensure that the new owner has a valid interest in the premises covered by the lease.  A supplemental agreement will be entered into between the previous lessor, new lessor, and the Government with a proper release statement from the previous lessor in the agreement.  Thereafter, the appropriate new electronic transfer of funds form will be sent to notify the Financial Center responsible for payment, and a letter of notification will be sent to the using services, if applicable. 

1-41.  Foreclosure Proceedings.  Upon being notified or otherwise determining that a foreclosure proceeding has been filed which includes the leased premises, or that the enforcement of a deed of trust or mortgage is imminent, the Division/District Commander will take such action as is appropriate for protection of the United States.  In accordance with local law, the United States Attorney would file a notice of the Government’s lease requesting that the foreclosure proceedings be made subject thereto.  If the proceeding is made subject to the lease, an abstract of such proceeding will be made, certified by a staff attorney, and distributed in the same manner as the original lease.  A supplemental agreement to the old lease may be made with the new owner; or a superseding lease may be executed.  Thereafter, send appropriate notification in accordance with Paragraph 1-40 above.  If the proceeding results in vesting title in a new owner, free and clear of the Government's lease, an attempt will be made to negotiate a new lease; if this fails, condemnation action may be taken to protect the interests of the United States. Negotiation and condemnation in this latter type of situation must be based on a current appraisal.

1-42.  Death of a Lessor.  Any claim on account of death of a lessor (except EFT claims that are not current) may be settled without submission to the HQUSACE where no doubt exists as to the amount and validity of the claim or to whom payment may be made under the laws of the domicile of the decedent.  Any claim for rent or services due a deceased lessor that is considered doubtful will be forwarded in accordance with current guidance on real estate claims.

1-43.  Physical Protection of Facilities.  The District Commanders should make provisions for the physical protection of all facilities under Corps control.  State, county, and city law enforcement officials, as well as the Federal Bureau of Investigation and the U.S. Attorney's office, should be notified of any disturbances.  Physical protection of space or property controlled by GSA is the responsibility of GSA and they should be notified of any disturbances.
1-44.  Lease Renewals.  Annual review of leasing requirements and occupancy agreements from GSA should be initiated by the Division/District Commander twelve (12) months before the end of the lease term to ensure timely lease renewal, and to consider the necessity of submitting an Acquisition Report in accordance with Paragraph 1-11, Section III, of this Chapter.  Annual review of all other leasing requirements should be initiated at least six (6) months before the end of the lease term to ensure timely lease renewal.

1-45.  Payment of Rentals.  One of the most important factors contributing to a good relationship between the Government and the lessor is the prompt payment of rent. The Prompt Payment Act (31 USC 3901 et seq) is applicable to all leases.  For the rent to be paid in a timely manner, a copy of the fully executed lease should be furnished the paying office, as required, if payment is made by the using service.  Otherwise, the appropriate information needs to be input into CEFMS, and District payment policies followed thereafter.  

1-46.  Possession.  Possession of real property will not be taken until required approvals and 

clearances are obtained and a lease is executed.

1-47.  Documentation of Ownership.  Persons executing leases for and on behalf of the United States of America will satisfy themselves, before executing leases, that the prospective lessors have adequate interest in the real estate to ensure validity of the lease.  When leased lands are used as a site for Government-funded construction, the land records of the county will be examined by a staff attorney familiar with land title records, who will execute a title certificate that the attorney has examined the records and that title is vested in the lessor, subject to the infirmities, liens and encumbrances noted in the certificate.  Title evidence may be obtained from commercial sources at the discretion of the District Chief of Real Estate.

1-48.  Lease Termination.  When leased premises are no longer required by the Government, a notice of termination will be given to the lessor in accordance with the terms of the lease.  If the lease does not provide for termination by the Government, but the lessor will consent to termination of the lease, either in its entirety or partially, a supplemental agreement should be entered into to terminate or amend the lease as of the date the premises will be vacated, Government improvements removed, and restoration completed, if necessary.  The supplemental agreement should state that termination is by mutual agreement and be sent by registered or certified mail, with a return receipt requested and a sufficient number of days (in addition to the stipulated period of notice) allowed for transmission and receipt of notice.  The return receipt properly signed will be evidence that full notice required by the lease has been given.  An exit Environmental Baseline Study (EBS) will be prepared in accordance with the environmental requirements of AR 200-1 and AR 200-2.  In addition, an inspection should be made of the facilities when the Lessor requires restoration.  The Division/District Commander will insure that the premises are vacated by the using service on or before the date specified in the termination notice or the date of expiration of the lease where formal notice is not required.  Further guidance for termination of a lease may be found in Section X, Chapter 11, of this EC.  

1-49.  Rental Facilities Management Information System (RFMIS).  

a.  RFMIS is the USACE automated information management system used for all leasing actions.  It is the official source of data for the inlease process used to monitor the Recruiting Facilities Program execution and financial management on a continual basis.  Command Management Review (CMR) and performance measurement data for the Recruiting Facilities Program are also stored in RFMIS.  Accurate database maintenance is essential.  Lease data on existing leases, new leases, and terminations must be continually entered and updated in the system.

b.  RFMIS interfaces with another application known as Livelink.  Livelink is a COTS (commercial off-the-shelf) web-based system that is used for collaborative knowledge management.  Its function is to help users collaborate on projects by:

(1) Publishing and sharing documents and other work (such as floor plans, maps, leases, pictures, etc.) in an organized, central location. 

(2) Working on projects as a team, even if the team members are geographically dispersed.

(3) Managing and simplifying business processes by creating and using workflows, such as various action approval exceptions.

(4) Communicating news and other information to other members of a group or to an entire enterprise, regardless of its size, such as current policy updates, meeting dates, minutes from JRFC and collocation meetings, etc.

(5) Tracking the flow of work and the lifecycles of work via audit trails and version control, such as different versions of policy guidance, enforcing various policy requirements, etc.

1-50.  Payment of GSA RENT.

a.  The FMR provides guidance that the Army must follow in paying rent to GSA.  GSA bills USACE for the cost of the facilities on a monthly basis.  The billing includes the cost of rent as well as utilities and other services that are necessary during regular working hours.  The HQUSACE, Resource Management, is the point of contact for the GSA rent bill at HQUSACE.  USACE will budget for the military rent costs and Division/District offices will budget for the civil rent costs.  Division/District offices will notify HQUSACE, Resource Management, of pending space assignment changes. 


b.  The following process is utilized within USACE for payment of GSA RENT bills:
  

(1) HQUSACE, Resource Management, advises the Division/District offices when the monthly rent bill is available in RFMIS and requests the Division/District process for payment.  

(2) Division/District offices are responsible for maintaining space and occupancy records for all assigned Army activities, verifying the space is occupied as billed, requesting adjustments to the rent bill, and coordinating space assignment actions with the appropriate GSA regional office.  Additionally, Division/District Resource Management offices are responsible for dividing the costs of the rent between civil and military functions.

(3) Division/District offices will obtain the monthly rent bill from RFMIS.  Due to guidance provided by USACE, any billings for GSA space leased for Corps purposes should be coordinated with the Division/District Chief of LM for concurrence prior to final submittal for payment.  The bill will be verified and reconciled, the appropriate GSA forms to document discrepancies will be prepared, and the bill will be submitted for payment of the civil portion to the USACE Finance Center.  A copy of the reconciliation, along with the documented discrepancies, will be submitted to HQUSACE, Resource Management, for use in budgeting for the military portion of the rent.

(4)  Division/District offices should pay the GSA RENT bill in full each month.  Overpayments will be credited to the GSA RENT bill upon reconciliation with GSA.  The 

appropriate GSA form should be used when Division/District offices elect to withhold payment for incorrect bills.

(5)  The USACE Finance Center, Millington, TN, acts as the disbursing agent for all of USACE.  

SECTION VII.  LEASED GOVERNMENT HOUSING PROGRAM

1-51.  Scope.  The Corps of Engineers administers the Government Leased Housing Program for the Army (TRADOC, FORSCOM, and ROTC CADET COMMAND) in both unaccompanied and family; Air Force for family; MEPCOM for unaccompanied; and Navy in both unaccompanied and family.

1-52.  Policy and Procedures.  Policies and procedures for the various customers have been established and can be found in the following: AR 210-50, Chapter 12; AR 405-10; Army Letter of Instruction for Government Leased Family Housing for Geographically Displaced Personnel; Memorandum of Understanding Between Assistant Chief of Staff for Installation Management (ACSIM) and U.S. Army Corps of Engineers (USACE); Business Practices for Leased Government Housing Financial Management; Standard Operating Procedures-Navy Recruiter Leased Housing Program - Accompanied Housing and Unaccompanied (revised 23 June 2000);  AETC Instruction 32-6003, Government Leased Family Housing Program; and USAREC Regulation No. 210-4, Leased Unaccompanied Personnel Quarters.
1-53.  Rental Authorization.  10 USC 2828 authorizes a maximum rental rate for housing facilities.  These rental rates are adjusted annually by the Department of Defense (DoD) with the publication of the Consumer Price Index for All Urban Consumers, normally published each October.  The Housing Division, Assistant Chief of Staff for Installation Management (DAIM-FDH), provides the adjusted rates to the Installation Management Agency (IMA).  DoD allocates to each military department the number of units it can acquire pursuant to the National Defense Authorization Act passed for 
each fiscal year.  DAIM-FDH distributes the allocations to the IMA based on requirements.
1-54.  Leasing Requests.  Application for leased government housing begins at the service member level.  The requesting military service organization must have the appropriate levels of approval prior to submitting the application to USACE.  The using agency directs its request for the leasing of housing units to the Division/District Commander.  Each military element involved has the responsibility of maintaining the national rental average.  Each command prescribes the procedures to be followed in acquiring housing units.  The Division/District Commander will follow such procedures, which include size of accommodations and maximum rental rate.  Limitations on space are prescribed by 10 USC 2826.  The District must ensure the space requested by a command is within the limits authorized by law. 

1-55.  Nondiscrimination Provision.  All leases for housing units that are executed on behalf of the United States, which will in turn assign the demised premises to military personnel, shall contain a nondiscrimination clause.  This clause is contained in the General Provisions as part of the lease.  This clause is a requirement pursuant to Executive Order 11063, dated 20 November 1962, which provides that housing and related facilities shall be available without discrimination among tenants because of race, color, creed, sex or national origin.

1-56.  Pest Control.  All leases for housing units shall require the lessor to assume responsibility for pest control.  This clause is contained in the General Provisions as part of the lease.  It is intended that the occupant will maintain the leased premises in a clean and sanitary condition in conformance with normal standards of good housekeeping and that the lessor will furnish leased housing in pest-free condition and maintain the premises free of pest infestation.

1-57.  Leasing Actions.  Division/District Commanders will proceed with acquiring the  housing units within the framework of the leasing requests.  Care should be taken to assure that the Army Economy Policy is not violated.  A standard lease has been developed by USACE for government housing and is located in LiveLink.  There are two important attachments that become part of the Government Housing Lease:  Attachment A, Government Leased Housing General Provisions, and Attachment B, Payment by Electronic Funds Transfer – Central Contractor Registration.  Emergency repairs may be accomplished in accordance with Paragraph 1-15, Section III, of this Chapter.  All housing units shall be equipped with smoke detectors/alarms.

1-58.  Joint Survey and Inspection Report.  A joint inspection of the condition of the leased premises is required to be conducted by the Government agent and the lessor/agent as of the time the Government takes possession.  (Reference Paragraph 38, Section V, of this Chapter)  

1-59.  Supplemental Payments.  All leases for housing units which are executed on behalf of the United States shall contain the following clause prohibiting supplemental payments: "The Lessor hereby agrees that the rental consideration specified herein is the only consideration to be received for the demised premises.  No other remuneration will be paid by the Government's occupant, members of his family, or any other person on their behalf."  Utilities and other services may be included in the lease or obtained under separate agreements.

1-60.  Restoration of Premises.  If restoration of the premises is necessary, refer to the lease general provisions for detailed information.

00-61.  RFMIS.  Accurate database maintenance is critical in the RFMIS Housing Module.  Lease data on existing leases, new leases, and terminations must be continually entered and updated for funding purposes.

SECTION VIII.  LEASES FOR CIVIL WORKS PURPOSES

1-62.  Leases for Civil Works Purposes. 

 a.  District Commanders and their Chiefs of Real Estate are authorized to execute leases and renewals of leases for civil project purposes, subject to necessary approvals and clearances.  Civil leases will be accomplished in accordance with the procedures outlined in Section V of this Chapter.  The provisions of 10 USC 2662, which require reporting of certain lease proposals to the Armed Services Committees of the Congress, do not apply to leases for civil works.  When the space is for both military and civil use and the annual rental for the portion used for military purposes is in excess of the threshold, an Acquisition Report, as set forth in Paragraph 1-11, Section III, of this Chapter, will be submitted.  GSA clearances should be obtained prior to leasing.  (Reference Paragraph 1-18e. (2), Section IV, of this Chapter)

b.  In accordance with USACE guidance, space requirements for Corps space must be submitted through the Logistics functional channel to HQUSACE for validation early in the process to avoid delays and lost effort.  Requests for approval to lease nominal square footage involving minor costs have been delegated to Division.  Requests should be in letterform with all pertinent lease information included. 


c.  Space guidelines published in the FMR, and/or AR 405-70, if applicable, should be used to determine authorized square footage.

1-63.  Records for Civil Works Leases.  The originals of leases for civil works purposes, together with supporting data, will be retained at the District Commander offices for site audit in accordance with Section 7530, “General Accounting Office Policy and Procedures Manual for Guidance of Federal Agencies.”

SECTION IX.  RECRUITING FACILITIES LEASE PROGRAM

1-64.  Background.  DoD Directive 5160.58, “Recruiting Facilities,” dated March 21, 1986,  designates the Army as the Executive Agent for the acquisition, disposal, and maintenance of space needed for the Recruiting Facilities Program (RFP).  This directive establishes uniform policies and procedures for acquiring space for recruiting offices, intermediate command stations, Navy processing stations, and main stations for the U.S. Army, Navy, Air Force, and Marine Corps.  The Joint Recruiting Facilities Committee (JFRC) is established on a permanent basis by this directive to oversee implementation of DoD policy regarding recruiting facilities.  The JRFC consists of representatives from HQUSACE (Real Estate) and each of the Military Services and is chaired by an OASD representative.  The JRFC reviews implementation of DoD policies during planning, programming, budgeting, and execution of the RFP.  The committee also establishes an annual program detailing Service requirements.  The Division/District Commanders are provided notice of leasing and facility maintenance requirements through RFMIS.  The RFP consists of the following actions: new offices, relocations, expansions, upgrades, reductions, and closures. (Reference Paragraph 1-49, Section VI, of this Chapter)

1-65.  Responsibilities.  USACE is responsible for the acquisition, maintenance, and disposal of these facilities by delegation from the Secretary of the Army.  Implementation of the RFP is conducted jointly with the JRFC.  The successful accomplishment of providing quality space from which the military services can conduct their recruiting mission is an annual high priority mission for USACE. 

1-66.  References.  The following references are available in Livelink and the USACE home page.

a. DoD Directive 5160.58, Recruiting Facilities

b. Recruiting Facilities Program Consolidated Policies and Procedures Guidance

c. DoD Military Recruiting Facilities Program Space Management Guide

d. RFMIS End-User Handbook and Release Notes

1-67.  Procedures.  


a.  Each branch of the military service establishes its facility and maintenance requirements.  These requirements are approved or disapproved by the JRFC.  Regional collocation meetings are held annually for review of program execution, coordination of actions, and necessary adjustments.  Each District having RFP responsibility will attend the meeting for its region. 


b.  Shortly after the beginning of the fiscal year (FY), the program is approved and stamped by OASD in RFMIS.  A memorandum from HQUSACE is then forwarded to the Districts notifying them to begin execution of the approved program.  Districts will track action status and costs through RFMIS, allowing JRFC Service representatives to monitor cost changes that impact their program execution.  HQUSACE will also monitor these cost changes and their effect on the district-wide funding share for each service.  Districts funding allocations are based on RFMIS data via a budget report known as the P3 Report.  RFMIS procedures and processes are explained in Paragraph 1-49, Section VI, of this Chapter, and in the RFMIS End-User Handbook and subsequent release notes.


c.  The RFP is continually evolving.  Annually, the JRFC and USACE publish RFP Consolidated Policies and Procedures Guidance to be utilized by the Districts in the execution of the program.  In addition, DoD has issued a DoD Military Recruiting Facilities Program Space Management Guide.  This guide prescribes uniform quality and space standards for evaluating, selecting and maintaining facilities under the RFP.  It also provides guidance for establishing new offices and for relocating, expanding, or upgrading existing facilities.  Leasing procedures are detailed in Section V of this Chapter.

SECTION X.  LAND LEASES

1-68.  Guidelines.  


a.  It is Army Policy that only the minimum land and interests therein required to support the military mission or civil works project purposes shall be acquired.  ENG Form 856 will be used for Corps of Engineers leases in the United States and its possessions, and overseas, for the leasing of unimproved land.  

b.  Guidance for overseas land leasing is provided in Section XI of this Chapter.  


c.  Environmental documentation shall be provided by the requesting military command or agency.


d.  The Army Economy Policy does not apply to leases for unimproved land.

1-69.  Office of the Secretary of Defense (OSD) Major Land Acquisition and Space Relocation Moratorium.  The Secretary of Defense has established a moratorium on major land acquisition, and relocations within the District of Columbia, by memorandum dated 

17 November 2002, to manage the acquisition of real property throughout the United States and the concentration of Defense activities in the Washington, DC, area.  


a.  No major land acquisitions within the Washington, DC, area may be made public through a request for proposals, notice of intent to perform environmental analysis, request for legislation or budget line item, press release, or other official notice without the approval of the Secretary of Defense or Deputy Secretary of Defense.


b.  No major land acquisition proposals outside the Washington, DC, area may be made public as described in paragraph a. without the approval of the Under Secretary of Defense (Acquisition, Technology, and Logistics).  


c.  A major land acquisition is defined as the purchase, withdrawal from public domain, lease or permit from individuals or government entities, or any other type of use agreement involving more than 1,000 acres, or land whose estimated purchase price or annual lease price exceeds $1 million.


d.  The Washington, DC, area is defined generally as the geographic area that falls within  100 miles of the Pentagon.  


e.  National Guard major land acquisitions, which are to be funded in whole or in part by Federal funds, are subject to the moratorium. Civil Works programs managed by the U.S. Army Corps of Engineers shall not be subject to the moratorium.  Renewals of existing leases, withdrawals, permits, or other use agreements (other than those at bases being closed or realigned) are not subject to the moratorium.


f.  No proposals for relocating into or within the Washington, DC, area, which exceed $500,000 in relocation costs, may be made public in the manner described in paragraph a. without the approval of the Secretary of Defense or the Deputy Secretary of Defense.


g. The Under Secretary of Defense (Acquisition, Technology, and Logistics) (USD(AT&L)) is authorized to issue such instructions as may be necessary to implement this policy.  

1-70.  Outstanding Rights and Damages. 

a.  When land is subject to outstanding oil, gas, mineral, or similar interests, the Division/District Commander will determine from the appropriate using service or agency, in advance of the execution of the lease, whether the exercise of outstanding mineral or similar rights will interfere with their use of the property.


b.  When buildings, structures, or growing crops are located on land to be leased, the Division/District Commander will determine from the appropriate using service or agency if the building, structure, or growing crops will interfere with their use of the property.  When the lessor will not be permitted to harvest crops or remove improvements or timber, which will be destroyed by the Government, the appraised value thereof will be determined.  Such amount may be included in the rental for the initial term of the lease, or paid by lump sum, together with an express provision releasing the Government of restoration obligations.  


c.  Leases for land to be utilized for bombing, artillery, rifle ranges, and other extraordinary usage will specify that the leased premises be used for such purposes, and an effort will be made to include in the lease a provision waiving restoration and claims for damages, particularly when the land is unproductive.  


(1)  When the lessor will not consent to a waiver of restoration, the estimated value of such damage, if it can be determined in advance, will be included in the rental for the initial term of the lease, and the lease will contain a provision releasing the Government from responsibility for restoration.


(2)  If restoration is not waived, and the damages cannot be determined in advance, a provision may be included in the lease to the effect that the rental payments do not include compensation for damages arising from the use of the premises for the purpose leased and that, upon termination of the lease, the damages, mutually determined, will be paid by supplemental agreement to the lease.  In the event the amount of the loss or damage cannot be mutually determined, the lessor may file a claim for the alleged loss or damage in accordance with 

EC 405-1-20, Chapter 10.  


(3)  Before entering into a lease, ensure environmental requirements have been met.  (Reference Paragraph 1-24 of this Chapter)

1-71.  Permanent Construction.  Guidelines for placement of permanent construction upon  unimproved leased land can be found in Paragraph 1-77, Section XII, of this Chapter.

SECTION XI.  OVERSEAS LEASING  

1-72.  Guidelines.


a.  Authority.  Overseas leasing authority is 10 USC 2828 for family housing and 

10 USC 2675 for other than family housing.  


b.  Department of the Army.  The Overseas Command is normally responsible for acquiring real property in support of Army and Air Force missions and stationing in overseas areas.  Policies and procedures for acquisition generally must comply with U.S. Host Nation Status of Forces Agreements (SOFA), which has the effect on international law superceding both relevant domestic and U.S. law.  Generally, no real property interest is conveyed under U.S. use of real property overseas.  However, there may be certain instances when use of specific U.S. authority is required to acquire property where the SOFA or relevant international agreements do not apply.  Acquisition and administration of new leased space should not conflict with relevant international agreements, SOFA, or the Overseas Environmental Baseline Guidance Document (OEBGD).  The component and/or its designated staff assigned the real estate responsibilities shall maintain close contacts with the appropriate U.S. Embassy in the country concerned.  

(1) The current policy for overseas leases, other than family housing, is as follows:


(a) All leases, which exceed five years, firm-term, regardless of the rental cost, require advance approval by the Army Secretariat.


(b) All leases in USAREUR and Panama with an annual rent of more than $250,000, regardless of the term, require advance approval of the Army Secretariat.


(c) All leases in overseas locations, other than USAREUR or Panama, with an annual rent of more than $50,000, regardless of the term of the lease, require advance approval of the Army Secretariat. 


(d) Lease signature authority shall be obtained from the Air Force.  


(2)  The facts of those leases requiring Secretariat approval should be sent to HQUSACE, Regional Integration Team, along with an Economic Analysis, for submission to the Office of the Assistant Secretary of the Army, Installations and Environment (ASA)(I&E), not less than six months prior to the required occupancy date.


c.  Department of the Air Force.  The provisions of Air Force Instruction 32-9001, Chapter 7, set out the policies and procedures for overseas leasing.


d.  CENTCOM.  United States Central Command Regulation 405-1, Real Estate Operations in USCENTCOM AOR (Area of Responsibility), provides policy guidance and defines responsibilities pertaining to real estate operations.


e.  ENG Form 527 is recommended for leases of improved property in overseas areas.

SECTION XII.  ALTERATIONS AND CONSTRUCTION ON LEASED REAL PROPERTY

1-73.  Guidelines.  Division/District Commanders will be available to the military

elements for consultation and review of requirements involving construction on leased land or in leased space subject to the limitations in Section III of this Chapter.  The work to be performed must be essential.  Guidelines are as follows:


a.  The term “permanent alterations” is defined as any improvements that change the structural integrity of the leased facility.  The term “temporary alterations” is defined as any improvements that can be installed and removed without damaging the structural integrity of the leased property.  Examples of permanent improvements would include any vertical or horizontal expansions of the building, initial installation of HVAC and associated ductwork and outlets, and bringing in new utility lines (e.g., water, electric or sewer lines).  Examples of temporary improvements that would not change the structural integrity of the leased facility would include installation of partition walls, carpeting, painting, doors, drapes, blinds and any other cosmetic improvements; installation of drop ceilings and light ballasts; installation of a restroom to existing water and sewer line connections, even if cutting into a slab foundation; and window air-conditioning units or minor alterations, extensions, or upgrades of the HVAC system.  


b.  Initial alterations to facilities leased by the Corps are the responsibility of the appropriate Division/District Commander.  It is the general policy to pay a “lump sum” for the initial alterations costs, only if the Lessor is not willing to assume this cost.  If the costs will be paid in installments along with the monthly rentals, the rules on obligation of the funds must be followed.  Every effort will be made to include all alterations in the rental package.  Payment of initial alterations may be made in a lump sum, by supplemental agreement, or amortized, provided the provisions of the Army Economy Policy are complied with and the alteration costs are stated separately in the file.  All alterations, whether performed through GSA or directly with the lessor, should be described in detail and agreed to prior to initiation of the work.  Prior to payment, all alterations should be inspected, and if the work is not completed satisfactorily, payment should be withheld until the work is completed satisfactorily.

c.  The Army may make a lump sum payment to the lessor, or, in the case of GSA leases, reimburse GSA for the cost of alterations or improvements by use of a GSA Form 2957, Reimbursable Work Authorization (RWA).  Generally, GSA includes all standard alterations in the RENT; above-standard alterations may have to be reimbursed by lump sum by use of an RWA.


d.  The proposed alterations and improvements must be advantageous to the Government in terms of economy, efficiency, and, where applicable, national security.

      
e.  Before the Government enters into an agreement to pay for alterations in a leased facility, an independent cost estimate should be prepared to justify the costs of the alterations.  If 

the Government has received three bids for the work; an independent cost estimate is not required. 

1-74.  Army National Guard.  No initial alterations, regardless of cost, will be made to properties leased for the Army National Guard without prior approval of the National Guard Bureau, who is responsible for payment.

1-75.  Air Force.  Payment for all alterations to premises leased for the Department of the Air Force, including Air National Guard Units, are the responsibility of that Department.

1-76.  Recruiting Facilities.  The Chief of Engineers, as the Department of Defense Executive Agent for recruiting facilities, is responsible for payment of all alterations to these leased facilities.

1-77.  Permanent Construction on Land.  If permanent construction is to be placed on land, the Government must have fee title or acquire title to the land, or a permanent easement must be secured.  Exceptions to the above are as follows:


a.  In accordance with 10 USC 2852, military construction projects and family housing projects may be constructed on land held in less than a fee simple interest in a case in which the Secretary of the Army determines that the interest in the land is sufficient for the purposes of the project.


b.  Permanent or temporary improvements for reserve components may also be constructed on land held in other than fee simple interest under 10 USC 18239.


c.  Real property, including land or buildings, when the Government currently holds the right to reuse by exercise of the National Security Clause.


d.  Real property, including land or buildings, when the Government currently holds the right to reuse by exercise of the National Emergency Use Provision.  Since such rights apply only during the period or periods of national emergency and are extinguished by the termination thereof, every effort will be made to negotiate a lease covering such property under terms that would provide the Government the right to continuous possession for a minimum of 50 years.


e.  Real property required for installation of utility lines and necessary appurtenances thereto, provided a long-term easement or lease can be secured at a consideration of $1.00 per term or per annum.  

f.  Real property required for air bases, provided such property can be acquired by lease containing provisions for:

(1) Right of continuous use by the Government under firm term or right of renewal for a minimum of 50 years

(2) Rental consideration of $1.00 per term or per annum.

(3) Reservation to the Government of title to all improvements to be placed on the land and the right to dispose of such improvements by sale or abandonment.

(4) Waiver by the lessor of any and all claims for restoration of the leased premises.

(5) Use of the property for "Government purposes" rather than for a specific military

purpose.

g.  Property required for facilities for the Reserve Components of the Armed Forces, provided such property may be acquired by lease containing provisions detailed in f. above.  

h.  Property required for air defense sites, provided such property can be acquired by lease containing provisions detailed in f. above and the right of continuous use by the Government under a firm term or right of renewal for as long as required for defense purposes.

i.  Assistant Secretary of Defense (Installations and Logistics) approval is required when leases for air bases, Reserve Components facilities, air defense sites, and all other types of installations can be obtained containing some but not all of the above listed provisions.  In all cases, it must be in the best interest of the Government to acquire a lesser interest than fee title.

j.  Permanent construction on less than fee-owned land – When it is considered to be in the best interest of the Government to place Government-financed, permanent construction on  land owned in less than fee, that approval must be obtained from the ASA (I&E).  A long-term, nominal cost lease is required, usually $1 per year.  A 99-year lease is desirable; however, the minimum acceptable is a 50-year, firm-term, non-revocable lease.  The lease shall contain a provision reserving to the Government title to all improvements to be placed on the land and the right to dispose of such improvements by sale or abandonment.  Construction projects that are estimated to cost less than $100,000 will not be considered permanent construction for purposes of the above policy.

SECTION XIII.  MANEUVER AGREEMENTS

1-78.  General.  Joint training exercises or maneuvers are periodically conducted by elements of the Department of Defense.  Land use requirements vary with the exercise objectives and the force elements that participate.  The Corps may participate in the planning and acquires rights to use land and other facilities for exercises to be conducted by the Department of the Army and other DoD commands. Upon receipt of a request for real estate services, an estimate of the funds required should be forwarded to the requesting command. 

1-79.  Procedures.  
a.  The appropriate Division/District Commander will be responsible for negotiating maneuver agreements and/or short-term leases and, after the maneuver is completed, will be responsible for negotiating restoration settlements and/or releases, as appropriate.  Real estate acquisition will be in the form of agreements with landowners, granting the right to conduct maneuvers at a given time, or periodically.  Short-term leases for exclusive-use may also be acquired for special areas (such as headquarters areas, radio relay sites, base camp sites, field hospital sites, supply dumps, etc.) and buildings needed for use as warehouses, ordnance shops, safe houses, etc., and similar purposes directly related to the maneuver.  Permits will be obtained to cover the use of lands under the jurisdiction of another Government department or agency.  For further guidance, reference AR 405-10, Acquisition of Maneuver Agreements (licenses) for Army Commanders.

b.  When obtaining maneuver permits from private landowners, the military’s intended use of the property should be clearly explained to the landowners.

c.  Typically, maneuver permits are obtained at no cost to the Government; however, the permit should contain provisions for payment to the owners for damage to the property resulting from the Government’s use.

1-80.  Claims and Restoration.  An agreement may be reached with the using service to assume responsibility for settlement of real estate damages using claim funds. Division/District Commanders should obtain a copy of any settlement release for inclusion in the maneuver permit file.  When damage exceeds the monetary claims jurisdiction of the Army Commander pursuant to AR 27-20, and is a contractual obligation under the maneuver permit, settlement will be accomplished by the Division/District Commander, either by supplement to the permit or by processing a claim under AR 405-15.  Funds appropriated for field exercises and maneuvers are allotted to Army Commanders and include administrative costs.  

SECTION XIV.  LEASE FORMS, INSTRUCTIONS AND CLAUSES
1-81.  General.  USACE will use the latest version of GSA standard clauses and provisions appropriate for the particular leasing transaction to the maximum extent possible.  GSA’s Public Buildings Service sets forth its current list of approved Standard Clauses and Provisions for leasing at http://www.gsa.gov/pbs under Office of Realty Services, leasing, lease forms, SFO.  You may download the desired form in PDF or Word format.  It is the intent to promote standardization of lease forms throughout USACE, but to allow flexibility to accomplish mission needs.  Deviations from use of the standard GSA lease must be justified on a case-by-case basis at the District level.

1-82.  Forms to be Used for Simplified Leasing ($100,000 annual rent and under).


a.  GSA Form 1364 (REV 5/98) - Proposal to Lease Space


 b.  GSA Form 3516 (REV 9/01) - Solicitation Provisions Incorporated by Reference (Current GSA policy: don’t have to use 3516 if provisions are verbally explained to offerors)


 c.  GSA Form 3626 (REV 9/01) - Short Form Lease (Current GSA policy: can be used also as solicitation and offer form)


 d.  GSA Form 3517 (REV 9/01) - General Clauses Incorporated by Reference


 e.  GSA Form 3517A (REV 9/01) - General Clauses Incorporated by Reference (Simplified Leases – up to $100,000 annual rent)

 
 f.  GSA Form 3517C (REV 9/01) - General Clauses Full Text (Simplified Leases)


 g.  GSA Form 3518A (Rev 9/01) - Representations and Certifications (Short Form to be used for simplified leases)


 h.  Standard Form 2 (February 1965 edition) – U.S. Government Lease for Real Property


 i.  Leased government housing standard lease form can be found in LiveLink LGH.


 j.  A short form lease may be used for minor leasehold acquisitions, such as antenna space, etc.  An example is attached as Exhibit G.


k.  A short-term lease may be used as provided in AR 405-10, Chapter 2, paragraph 11.

1-83.  Forms to be Used for Other Than Simplified Leases (in excess of $100,000 annual rent).

 a.  GSA Form 1364 (REV 5/98) - Proposal to Lease Space


 b.  GSA Form 3516 (REV 9/01) - Solicitation Provisions Incorporated by Reference (Current GSA policy: don’t have to use 3516 if provisions are verbally explained to offerors)


 c.  GSA Form 3516A (REV 9/01) - Solicitation Provisions (Full Text)


 d.  GSA Form 3517 (REV 9/01) - General Clauses Incorporated by Reference


 e.  GSA Form 3517B (REV 9/01) - General Clauses Full Text (Other Than Simplified Leases) 


 f.  GSA Form 3518 (REV 9/01) - Representations and Certifications (required for other than simplified leases)


 g.  GSA Form 3626 (REV 9/01) - Short Form Lease - Must be supplemented 


 h.  Standard Form 2 (February 1965 edition) – U.S. Government Lease for Real Property

1-84.  Forms to be Used for Leasing Unimproved Land.


 a.  ENG Form 856 will be used for Corps of Engineers leases in the United States and possessions, and overseas, for the leasing of unimproved land.  


 b.  ENG Form 527 is recommended for leases of improved property in overseas areas.  

00-85. Forms to be Used for Overseas Leasing.

a.  Accommodation Consignment Agreement – Exhibit H-1

b.  Facility Lease without restoration clause – Exhibit H-2

c.  Facility Lease with restoration clause – Exhibit H-3

d.  Land Lease without restoration clause – Exhibit H-4

e.  Land Lease with restoration clause - Exhibit H-5

1-86.  Instructions.  The following instructions shall be followed in addition to the general guidelines provided to prepare leases:


a.  Names of all record owners should be inserted and same should execute leases.  If someone other than the record owner is executing the lease, authorization must be obtained in writing.


b.  A complete description of the property to be leased should be inserted, including the physical street address.  If appropriate, a legal description containing the acreage should be inserted.


c.  The effective date of the lease should be the date occupancy is taken to avoid a rental overpayment. 

 
d.  All leases should be numbered.  Contract numbers for military leases will consist of the letters “DACA” followed by the fiscal station number of the District preparing the lease, a dash, the instrument identification code “5,” a dash, the last two digits of the fiscal year in which the lease is executed, and a dash followed by the instrument serial number (three digits), e.g. DACA27-5-92-001.

 
e.  Civil works leases will be numbered in the same manner as above except the letters “DACW” will precede the fiscal station number, e.g. DACW27-5-92-001.


f.  Supplemental agreements will be numbered consecutively and bear the same lease number as the original lease document that is being modified.


g.  The lessor’s social security number or tax identification number will be on all leases, except overseas leases.


h.  The official disbursing officer (paying office) will be stated in the lease.


i.  Two copies of all leases will be signed as originals; one signed copy will be retained by the Government and one by the lessor. 

APPENDIX A

References

10 USC 2809
 (Long-term facilities contracts)
10 USC 2812
 (Lease-purchase of facilities)
10 USC 2835
 (Long-term leasing of military family housing to be constructed)
10 USC 2874
 (Leasing of housing to be constructed)
APPENDIX B

SECTION I

TERMS

Lease - An agreement by which the Corps of Engineers obtains possession of real 

property not owned by the United States of America for a stated term and for a stated consideration.

Firm-Term Lease – a lease with no termination or cancellation clause.

Occupancy Agreement (as defined by GSA in the FMR) - an administrative action by which GSA authorizes the occupancy and use of building space and land incidental thereto by a Federal agency or other eligible entity.

General-Purpose Space (as defined by GSA in the FMR) - space in buildings under the assignment responsibility of GSA, including land incidental to such use, which may be suitable for the use of Federal agencies generally, as determined by GSA.  Certain categories of space are specifically excluded by GSA from this definition such as space in buildings located in a foreign city, space in buildings located on military installations, space in the Executive Mansion, and other specified buildings in Washington, DC.  
Special-Purpose Space (as defined by GSA in the FMR) - space in buildings under the assignment responsibility of GSA, including land incidental to the use thereof, which is wholly or predominantly used for the special purposes of an agency and not generally suitable for the use of other agencies, as determined by GSA.  Types of special-purpose space are set forth in Section 102-73.175 of the FMR.

Initial Alterations - Any improvements, additions, repairs or structural changes necessary to adapt leased premises or facilities to the needs of the using service and which are approved prior to occupancy.

Subsequent Alterations or Upgrades - Any improvements, additions, repairs or structural changes which are necessary to further adapt leased property to the needs of the using service after occupancy.

Temporary Alterations - Any improvements that can be installed and removed without damaging the structural integrity of the leased property.

Permanent Alterations - Any improvements that change the structural integrity of the leased facility.

Exhibits

Exhibits A-1-4 – Sample Acquisition Reports (Paragraph 1-11c(6))

Exhibit B - Environmental Baseline Study (EBS) (Paragraph 1-24)

Exhibits C-1 & 2 – Sample J&A Cover Sheet and Sample J&A (Paragraph 1-25a)

Exhibit D – Market Survey, Inspection of Space Available for Lease (Paragraph 1-27b. (2))

Exhibit E - Supplemental Agreement (Paragraph 1-33)

Exhibit F – Change Order (Paragraph 1-33)

Exhibit G – Short Form Lease (Paragraph 1-82j)

Exhibit H-1-5 – Sample Overseas Leases (Paragraph 1-85)

Exhibit A-1

DEPARTMENT OF THE ARMY

SUBMITTED BY OFFICE, CHIEF OF ENGINEERS

REAL ESTATE

ACQUISITION REPORT NO.  1039

Submitted pursuant to Title 10, United States Code, Section 2662.

Name of Agency:  
United States Army South (USARSO)

Using Command:
United States Army Forces Command (FORSCOM)

Proposed Action:
Leasehold acquisition

Use:
Administrative space


Area:
94,000 square feet and related parking

Estimated Annual Rent:  $2,825,000

Authority:    Federal Property and Administrative Services Act of 1949, as amended 

                (63 Stat. 377)

1.  The Department of the Army proposes to lease approximately 94,000 square feet of administrative space and related parking for USARSO at Fort Sam Houston, TX pursuant to a delegation of authority to be obtained from the General services Administration (GSA).  The proposed lease space is controlled by a developer.

2.  USARSO is the Army Service Component Command for US Southern Command (USSOUTHCOM) and is currently an Army Major Command.  USARSO will become a Major Subordinate Command of U.S. Army Forces Command on 1 October 2003.  The Commander of USARSO executes the Army’s Executive Agent responsibilities in support of the USSOUTHCOM headquarters and its subordinate commands, including Joint Task Force Bravo in Honduras and 27 MILGROUPS.  

3.  USARSO currently occupies 152,701 square feet of Government controlled office and special purpose space located at Fort Buchanan, Puerto Rico.  On 13 September 2002, the Secretary of Defense directed USARSO to relocate to Fort Sam Houston by 1 October 2003, as part of an overall headquarters realignment designed to achieve greater efficiencies and personnel savings throughout the Army.  USARSO is authorized to relocate 504 personnel.

4.  No suitable Government-owned or controlled space is available to satisfy this requirement. Accordingly, the Department of the Army proposes to lease approximately 94,000 square feet of administrative space, pursuant to a delegation from GSA, for a lease term of up to twenty years, at an estimated annual rental of  $2,825,000. 

Exhibit A-2

DEPARTMENT OF THE ARMY

SUBMITTED BY OFFICE, CHIEF OF ENGINEERS

REAL ESTATE

ACQUISITION REPORT NO. 1034

Submitted pursuant to Title 10, United States Code, Section 2662.

Name of Agency:

Defense Contract Management Agency Office (DCMA Dallas), Dallas, Texas

Using Command:

Defense Contract Management Agency

Proposed Action:

Leasehold Acquisition

Use:

Administrative Space

Area:

30,697 Square Feet and related parking 

Estimated Annual GSA Rent:
$844,168

Authority:
Federal Property and Administrative Services Act of 1949, as amended 

                (63 Stat. 377)

1.  The Department of the Army proposes to request the General Services Administration (GSA) to lease 30,697 square feet of administrative space for DCMA Dallas in the Central Business District, Dallas, Texas.

2.  DCMA Dallas is a field activity of the Defense Contract Management Agency, which provides contract management, quality assurance, program and technical support services for the Departments of the Army, Navy, Air Force, the Defense Logistics Agency, the National Aeronautics and Space Administration, and other U.S. Government agencies.  Personnel strength is expected to remain at 170.

3.  DCMA Dallas currently occupies 43,843 square feet of office space in three separate facilities in Dallas, Richardson and Arlington, TX.  The current GSA rent for all three sites totals $788,797 per annum.  The DCMA Dallas lease will expire 3 Mar 2003.  GSA has advised that DCMA Dallas must vacate its current facilities in Dallas to accommodate a planned asbestos remediation.  By consolidating all three offices into one central location, DCMA Dallas will be able to reduce space and lower operating costs.

4.  There is currently no suitable Government owned or controlled space available to satisfy this requirement. Accordingly, the Department of the Army proposes to request General Services Administration to lease 30,697 square feet of administrative space for DCMA Dallas for a period of five years with an option to renew for an additional five years.

Exhibit A-3

DEPARTMENT OF DEFENSE

SUBMITTED BY OFFICE, CHIEF OF ENGINEERS

REAL ESTATE

ACQUISITION REPORT NO. 1045










28 March 2003

Submitted pursuant to Title 10, United States Code, Section 2662.

Name of Installation:            
                  Reserve Center, Aguadilla, 

  Puerto Rico 

Using Command:                
 

  Department of the Navy    

Proposed Action:                
                  Transfer from Navy to Army

Area:                              
                  5.006 Acres and Improvements

Estimated Real Property Value:      
          $1,000,000

Authority:                         
                  10 U.S.C. 2571

1.  The Department of the Army proposes to acquire by transfer from the Department of the Navy, without reimbursement, approximately 5.006 acres of land and improvements thereon at the former Ramey Air Force Base (Ramey), Aguadilla, Puerto Rico, for use by the 65th Regional Support Command (RSC), U.S. Army Reserves.

2.  The mission of the 65th RSC, U.S. Army Reserves, Puerto Rico, is to provide command and control, base operations support, logistics, and engineering support for all Reserve units in Puerto Rico.  The 65th RSC is authorized to have 276 personnel. At this time, they actually have 265 personnel.

3.  The 65th RSC, U.S. Army Reserve, Puerto Rico, is scheduled to replace the existing centers located at Ramey and Aquadilla PR.  Both existing Reserve Centers are small and include Organizational Maintenance Shops and Military Equipment Parks.  A new Reserve Center will be constructed on the Ramey site; however, the Ramey property is not large enough to accommodate an OMS and an MEP.  Accordingly, a new OMS and MEP will be constructed on the 5.006-acre site to be acquired from the Navy.  The site is located within 2 miles of the new Ramey Reserve Center. The new OMS will provide vehicle maintenance for all unit vehicles assigned to Reserve units in the northeast section of Puerto Rico.  After construction of the new reserve center, the Aquadilla center will be excessed. 
4.  Accordingly, the Department of the Army proposes to acquire approximately 5.006 acres of land and improvements by no-cost transfer from the Department of the Navy.  The Navy has indicated concurrence in the proposed transfer. 

Exhibit A-4

DEPARTMENT OF THE ARMY

SUBMITTED BY OFFICE, CHIEF OF ENGINEERS


REAL ESTATE

ACQUISITION REPORT NO. 1049






30 May 2003

Submitted pursuant to Title 10 United States Code, Section 2662.

Name of Installation:
United States Army Forces Command 


Fort McPherson, Atlanta, Georgia

Using Command:
United States Army Reserve Command (USARC)


Atlanta, Georgia

Proposed Action: 
Leasehold Acquisition

Use:
Administrative Space

Area:
30,000 Square Feet

Estimated Annual Rental:
$615,000

Authority:
Federal Property and Administrative Services Act of 1949, as amended  (63 Stat. 377)

1.  The Department of the Army proposes to lease approximately 30,000 square feet of administrative space in support of the United States Army Reserve Command’s Chief Information Management (CIM) Office in Atlanta, GA pursuant to a delegation of authority from the General Services Administration (GSA). 

2.  The mission of the Chief of Information Management Office is to provide nation-wide centralized direction and accountability for information technology and information resource management enhancing recruiting, retention, readiness and relevance goals and objectives.  The office is currently staffed at 155, but is authorized to have 162.  

3.  The current USARC CIM offices are located at Fort McPherson in three (3) different locations.  The USARC has decided to obtain new space consolidating the three current offices in order to allow backfill space for other critical organizations on Fort McPherson.  

4.  No suitable Government-owned or controlled space is available to satisfy this requirement. Accordingly, the Department of the Army proposed to lease 30,000 square feet of administrative space, for  $615,000, for a lease term of one year with four one year options. The USARC CIM will have termination rights with 90 days notice after the first year.

Exhibit B


PRELIMINARY ASSESSMENT SCREENING (PAS)

(Reference - AR 200-2)
	1.  Name of Project:  Poteau, OK; U.S. Army Recruiting Facility

	2.  Description of Property: One story, brick office building, with 3 separate suites. 

	Address: 1009 S. Broadway 
	City:  Poteau
	State:  OK
	Zip:  74953

	3.  Type of Real Property Transaction:
	A.  [  ]  Permit    [  ]  Easement    [  ]  In-Lease

	
	B.  [ X ]  New      [  ]  Renewal

	4.  Duration of Transaction:
	Effective Date:  1 August 2000
	Ending Date:  31 July 2005

	5.  Does the proposed transaction meet all screening criteria listed in AR 200-2, A-31, (a-j), for categorical exclusion (CX)?  If yes, state CX reference:  AR 200-2, Appendix A, A-1
	Yes

  X
	No

	6.  Parties Involved:
	Proponent:  Department of Defense (DOD)

	
	COE District:  SWT - as executive real estate agency for proponent.

	
	Others:

	7.  Property Use(s)

    (briefly describe):
	Past:  Old house which had been used for various retail shops.  

	
	Current:  New office building w/3 separate suites

	
	Proposed:  Same

	8.  Existing or potential restrictions on use of property:  None

	9.  Party responsible for any remediation:  Name                   , 918-XXX-XXXX   (Fax) 918-XXX-XXXX

	10.  This property is categorized as:
	[ X ]  Type I – Uncontaminated

	
	[  ]  Type II - (Possibly contaminated)

	
	[  ]  Type III - (Known to be contaminated)

	If Type I, state why, give references:
	There is no indication of hazardous substance storage, release into the    environment or structures, or disposal taking place on the subject property.

	If Type II, proceed with Survey phase to determine presence of contamination or environmental disruption.  If property is found to be uncontaminated, reclassify as Type I.  State why above.  Use additional sheet to document as necessary.

	If Type III, proceed with further study phase as necessary or prudent.  Attach this form to any necessary documentation.

	11.  Check the appropriate box:
	[ X ]  The survey phase of this study has identified little or no potential for environmental contamination or disruption from past, present, or proposed activities.  Therefore, this is a Type I property.

	
	[  ]  Further phases of this study have led to the determination that this project involves a Type III property.  See attached documentation.

	Prepared By:                                   , Realty Specialist


	Date:  

	Reviewed By:                                  , Lead Realty Specialist


	Date:  


Exhibit C-1

JUSTIFICATION FOR OTHER THAN FULL 

AND OPEN COMPETITION REVIEW DOCUMENT

Project:  

Authority:   10  U.S.C.  2304 ©  (1)

Prepared by:  

              Realty Specialist        Date__________________________

SIGNATURES REQUIRED:

I have reviewed this J&A and find the justification adequate to support other than full and open competition:

REAL ESTATE PROJECT  


MANAGER:  Signature:___________________________
Date:____________

                                (Name)                                Ph:    

DISTRICT

COUNSEL:
Signature:___________________________
Date:____________




        (Name)



        Ph:


CHIEF, REAL ESTATE

DIV, PCO: 
Signature:___________________________
Date:____________




        (Name)



        Ph:

DISTRICT COMPETITION

ADVOCATE: Signature:___________________________        Date:____________




        (Name)



        Ph:

FOR HQUSACE APPROVAL:

OFFICE, CHIEF

COUNSEL:  Signature:___________________________

Date:____________





(Name)



Ph:

PRINCIPAL ASST RESPONSIBLE 

FOR CONTRACTING

(PARC):      Signature:___________________________

Date:____________





(Name)



Ph:

Procuring Lease Contracting Officer Certification – I certify that this J&A is accurate and complete to the best of my knowledge and belief.


CHIEF, REAL ESTATE


DIV, PCO Signature:
_______________________
Date:____________





           (Name)


APPROVAL

Based on the foregoing justification, I hereby approve the operational lease of facilities at _______________________________________________________________________________________________________________________in satisfaction of the (REQUIREMENT)_________________________________________as outlined above by other than full and open competition pursuant to the authority of 10 U.S.C. 2304 © (1), subject to availability of funds, and provided that the lease herein described has otherwise been authorized for acquisition.

Signature:________________________________    Date: _____________________________                   

Assistant Secretary of the Army

(Research, Development and Acquisition)
Exhibit C-2

JUSTIFICATION AND APPROVAL

FOR OTHER THAN FULL AND OPEN COMPETITION

1.  Contracting Activity ‑  U. S. Army Corps of Engineers, Great Lakes and Ohio River Division, Louisville District, ATTN: CELRL‑RE, P.O. Box 59, Louisville, Kentucky 40201‑0059.

2.  Description of Action ‑ On 3 July 1997, the Deputy Secretary of Defense approved a recommendation from the Under Secretary of Defense (Comptroller) directing the Corps of Engineers as Executive Agent to enter into an operating lease for an Executive Management Training Center at Southbridge, Massachusetts (Attachment 1).  As the leasing agent for the Department of Defense (DoD), the US Army Corps of Engineers, Louisville District, intends to enter into up to a 20 year firm term operational lease for administrative, office, classroom, residential and dining facilities with Southbridge Associates Limited Partnership (SALP) which may incrementally deliver the facilities over a two year period as alterations are completed.  The reasoning for the incremental leasing is to allow the agency’s permanent staff to occupy a portion of the space to begin developing and deploying its training program. Approximately 100,000 square feet (sf) of training and administrative space, as well as residential and dining facilities are required to accommodate up to 200 students.  The space in the Southbridge Business Center (SBC), Southbridge, Massachusetts, is to be used for the DoD Executive Management Training Center.  This Center will provide state‑of‑the‑art education, training and assistance in modern automated systems procedures and business processes for DoD’s personnel.


O&M funding will be used for this project since the bidder will fund all design and construction cost as part of the rental consideration. 

3.  Description of Lease Requirements ‑ DoD’s lease requirements are for approximately 100,000 sf of training and administrative space at an estimated cost of $31.2 million for the term of the lease.  This estimated cost was calculated by taking the DoD estimated requirement of 100,000 sf times $12 per sf (estimated fully serviced market rent w/o special alterations) for a first year’s rent of $1.2M.  This estimated rent was then increased over the remaining lease term by the suggested OMB inflation factor of 2.65% to reach a total cost of $31.2M. Other support facilities (i.e. lodging and dining facilities to accommodate up to 200 students at a time) will be leased on an as needed basis from SALP at the same location.  The total estimated cost of the lodging and dining facilities for the term of the lease is estimated at $122 million.  This estimated cost was calculated by taking the DoD requirement of an estimated 47,000 residential room nights annually times an estimated per diem of $100 per night, or $4.7M for the first lease year.  This rent estimate was then increased over the remaining lease term by the suggested OMB inflation rate of 2.65% to reach a total cost of $122M. The total value of this Justification and Approval is $153.2M.  The lease will include the cost of alterations, utilities, and services (e.g. janitorial, security, and common area maintenance).  The cost of these items will be part of the lease and may be adjusted annually.  

4.  Authority Cited ‑ The statutory authority permitting other than full and open competition for the proposed lease is contained in 10 U.S.C. 2304(c)(1) as stated in FAR 6.302‑1 “Only one responsible source and no other supplies or services will satisfy agency requirements”, predicated on there being only one responsible source.  Qualification of the proposed property as the only responsible source is based on the criteria set forth in FAR 6.302‑1(a)(2) “When the supplies or services required by the agency are available from only one responsible source,...and no other type of supplies or services will satisfy agency requirements.…”  

5.  Reason for Authority Cited ‑ On 3 July 1997, Deputy Secretary of Defense directed the Corps of Engineers as Executive Agent to enter into an operating lease for an Executive Management Training Center at Southbridge, Massachusetts.  The property needed by the agency is available from only one responsible source and no other type of property will satisfy the needs of the agency, or meet the time constraints of the project.  The Under Secretary of Defense imposed the schedule for the program.  The Under Secretary of Defense Memorandum, dated August 29, 1997 (Attachment 2), states, “The Department desires to commence operations of the Executive Management Training Center in Southbridge at the earliest possible time.”  Based on a market survey (Attachment 3, w/o exhibits) conducted by the Louisville District Corps of Engineers, Real Estate Division, there are no other suitable existing structures nor developable sites in Southbridge that can meet the requirements of the agency and the immediacy of occupancy for operations to commence in accordance with the aforementioned memorandum.  Additionally, the only acceptable construction site for the training center from the standpoint of size was ruled out because of its remoteness to the City of Southbridge, its lack of infrastructure, its lack of environmental documentation, and its location adjacent to a sanitary land fill.   

6.  Efforts to Obtain Competition/Market Survey ‑  The market survey was conducted on 29‑30 September 1997.  Discussions with the Town Manager and the Community Development Office revealed only one potential undeveloped site (future Airport Industrial Park) that could meet the basic classroom, office, administrative, lodging and dining  requirements.  This site was in a very remote area with limited road access where no community infrastructure had been established and would be very costly to bring to the area.  Also, environmental studies would be required for the site and be expected to take over 2 years to complete.  Consequently, it was determined that the site would not meet DoD requirements.  Additionally, there were no facilities or sites available which could accommodate the lodging and dining facility requirements to support the Executive Management Training Center.  


The Town Manager also provided an updated copy of Southbridge’s Economic Development Action Plan completed in December 1995.  This Plan addressed the issues of attracting business, industry and economic activity.  Under existing land use criteria, areas were targeted that offered the greatest development potential.  One land site (along Dudley River Road) considered under a case study was generally woodlands sloping up from streams which feed the Quinebaug River.  The site only had a small 4 acre flat portion of land not impacted by flood zones, and the study recommended a potential development to accommodate a 50,000 square foot building and associated parking.  The DoD requirement is to obtain approximately 100,000 square feet of training and administrative space, as well as residential and dining facilities to accommodate up to 200 students.  The remaining portion of the property sloped upward and did not seem buildable due to topography, development expense and the lack of any community infrastructure.  Again, it was determined that the site would not meet DoD requirements.  With the exception of the Southbridge Business Center (former American Optical Co.) on Mechanic Street, no other area studied or recommended in the Action Plan met the facility or time requirements of the project.  Other existing and developed commercial and industrial sites (A&M Tool; Russell Harrington Cutlery Inc.) were also considered in the area but did not provide the necessary space or land, nor could they be altered, to meet basic requirements.  No contact was made with owners because their properties were insufficient as to space and/or land and did not fulfill the basic requirements of the agency.  The build‑to‑lease alternative was ruled out because the market survey found that there were no acceptable sites within Southbridge.  The only site that met the DoD space requirements was unacceptable for construction because of its remote location from Southbridge, its lack of infrastructure, its close proximity to a landfill, and the unacceptable length of time that would be necessary to complete the environmental documentation.  Cost estimates were not completed because costs were not a factor in ruling out the build‑to‑lease alternative.  The requirements of the agency are to be fulfilled in the most expeditious manner, and this requirement alone precludes a long-range development.  

7.  Actions to Increase Competition ‑  Attachment 3, Market Survey, clearly delineates the availability of existing sites and developable areas.  After completing the market survey, it was determined there were no other suitable, existing or developable sites in Southbridge, Massachusetts which could meet the DoD requirements, cost, immediacy of schedule and all other factors considered.  

8.  Interested Sources ‑  Franklin Realty Advisors, Boston, Massachusetts, represents Southbridge Associates Limited Partnership (SALP) (former American Optical Co.) and the Southbridge Business Center which is the only viable existing facility that meets the basic requirements of the agency.


To date, no other sources in Southbridge have expressed an interest in the project.  A Notice of Intent to award an operating lease on a sole source basis in accordance with FAR Subpart 5.2 (Synopses of Proposed Contract Actions) will be placed in the Commerce Business Daily.  If any additional proposals are provided as a result of the Notice, they will be considered.

9.  Other Factors ‑ There is no prior procurement history for this action, and there are no previous awards, actions or buys associated with it.

10.  Technical/Requirements Certification ‑  Supporting data was accurate and complete to the best of the surveying representatives’ knowledge and belief.

11.  Fair and Reasonable Cost Determination ‑ I hereby determine that the anticipated cost for this leasing action will be fair and reasonable based upon the completion of a Government appraisal and subsequent negotiations.

Date: ____________

_______________________________






Michael G. Barter






Chief, Real Estate Division






Louisville District

JUSTIFICATION REVIEW DOCUMENT

FOR OTHER THAN FULL AND OPEN COMPETITION
PROJECT:  Department of Defense Executive Management Training Center, Southbridge, Massachusetts

Authority:  10 U.S.C. 2304(c)(1)

Prepared by:
Robert J. Krupp




Realty Specialist
Date:________________

SIGNATURES REQUIRED:
I have reviewed this J&A and find the justification adequate to support other than full and open competition:

REAL ESTATE

PROJECT
Signature:__________________      Date:____________

MANAGER:
Robert J. Krupp


Ph: 

DISTRICT

COUNSEL
Signature:__________________
Date:____________



Hayes P. Haddox


Ph: 

CHIEF, REAL ESTATE 

DIV, PCO
Signature:__________________
Date:___________



Michael G. Barter


Ph: 

DISTRICT

COMPETITION

ADVOCATE:
Signature:__________________
Date:___________



D. L. Basham 

    Ph: 

FOR HQUSACE APPROVAL:

OFFICE, CHIEF

COUNSEL:
Signature:__________________
Date:___________



Michael J. Adams


Ph: 

PRINCIPAL ASST

RESPONSIBLE FOR

CONTRACTING (PARC)



Signature:___________________
Date:____________



Bunnatine H. Greenhouse

Ph: 

12.  Procuring Lease Contracting Officer Certification ‑ I certify that this J&A is accurate and complete to the best of my knowledge and belief.

CHIEF, REAL ESTATE 

DIV, PCO
Signature:__________________
Date:___________




Michael G. Barter


APPROVAL

Based on the foregoing justification, I hereby approve the operational lease of facilities at the Southbridge Business Center, Southbridge, Massachusetts, in satisfaction of the Department of Defense’s leased space requirements as outlined above by other than full and open competition pursuant to the authority of 10 U.S.C. 2304(c)(1), subject to availability of funds, and provided that the lease herein described has otherwise been authorized for acquisition.



Signature:___________________  Date:____________________



Assistant Secretary of the Army



  (Research, Development and Acquisition)

Exhibit D

	
MARKET SURVEY
DATE:                

	SITE NO.      
CENTER NAME:                  
SITE ADDRESS:                 CITY:                      
OWNER/AGENT:                  
LOCAL POC:                   
POC PHONE NO.:                
ADDRESS:                    
CITY:                       

AVAILABLE SQ FT:       WHEN:     
ASKING BASE RENT/SQ FT  $         
UTILITIES/SQ. FT:     $         
JANITORIAL SVC/SQ FT   $         
TAXES & INSURANCE/SQ FT $         
COMMON AREA MAINT/SQ FT $         
FULLY SERVICED/SQ FT   $         
	
GENERAL LAYOUT OR PHOTO

	VISIBILITY:                                            
SURROUNDING TENANTS:                                      

CONFIGURATION:                                          
(i.e. Frontage, width x length)
PARKING AVAILABILITY:                                      
SIGNAGE:                                              
BUILD-OUT ALLOWANCE/FREE RENT:                                
GENERAL COMMENTS:                                        



	
	REALTY SPECIALIST              


Exhibit E

SUPPLEMENTAL LEASE AGREEMENT



Date:     







Supplemental

Page 1 of 1







Agreement No.  







To Lease No. DACA

Address of Premises:  Physical address of premises
THIS AGREEMENT, made and entered into this date by and between  LESSOR'S NAME 

whose address is  P. O. Box 6375, Macon, Georgia 31208

hereinafter called the Lessor, and the UNITED STATES OF AMERICA, hereinafter called the Government:

Whereas, the parties hereto desire to amend the above lease to provide (describe reason for supplemental agreement, i.e. upgrade, revised beneficial occupancy date, etc)

NOW THEREFORE, these parties, for the consideration of the premises and the consideration hereinafter mentioned, and the mutual benefits to be derived therefrom, covenant and agree that said Lease is amended, effective  (show effective date) as follows:

Articles XX and XX are added to General Provisions and Instructions, as follows:


“XX.  The Lessor covenants and agrees to provide (describe what services lessor is to provide, i.e. "all labor, equipment and materials to provide renovations to include replacement of carpeting in with patterned, textured, multi-colored carpet squares in dark colors.”


“XX.  That in consideration of the Lessor’s performance of the alterations required in Article XX hereof, the Government shall pay unto the Lessor the sum of $         ; provided however, that payment of said sum unto the Lessor shall not be made until said alterations have been completed in a manner acceptable to the Contracting Officer.  It being specifically understood and agreed by and between the parties hereto, that upon payment of said sum unto the Lessor, the title to all property, both real and personal which is placed upon or added to the leased premises by reason of this article, shall be and will immediately become the property of the Government and may be removed from the leased premises or otherwise disposed of by the Government as provided in Article (use article number concerning restoration) hereof.” 

FUND CITATION:  
 

All other terms and conditions of the lease shall remain in force and effect.

IN WITNESS WHEREOF, the parties subscribed their names as of the above date.

LESSOR:  


   



TAX ID NO.  
____________________________
      ______________________________     (Signature)                                      (Title)
In the presence of

__________________________________________



UNITED STATES OF AMERICA

BY _______________________________        ____________________________        (Signature)                            
    (Official Title)









Exhibit F


CHANGE ORDER NO. __PRIVATE 


TO


LEASE NO. DACA  -5-  -  , City, State

WHEREAS, the captioned lease instrument provides for payments due under the terms of the lease and any notices issued to the Lessor to be forwarded to (name of lessor, address, city, state zip per lease);


WHEREAS, the Lessor has advised of a change of address to (revised name of lessor, address, city, state zip);


NOW, THEREFORE, it is hereby ordered that effective (insert effective date) any payments or notices due under the terms of said lease shall be forwarded to (revised name of lessor, address, city, state zip);


This        day of             .







                      __________             
Exhibit G     



U.S. Government
Lease for Real Property

 (Short Form)

DATE: _________________________
                        LEASE NO. DACA  -5-  -  

The LESSOR leases to the UNITED STATES OF AMERICA, hereinafter called the GOVERNMENT, the following described premises on the terms stated herein, including the General Provisions attached hereto.

1. LOCATION OF LEASED PREMISES:  Liberty Tower Building, 100 Broadway, Oklahoma City, Oklahoma.  

2. DESCRIPTION OF LEASED PREMISES:  Tower space at the 509-foot level for two antennas and approximately four (4) square feet of floor space for support equipment, all located at the Liberty Tower Building, 100 Broadway, Oklahoma City, Oklahoma.

3. TERM.  To have and to hold for the term beginning 1 May 1999 through 30 April 2000, provided that the Government shall have the right to renew this lease from year to year or for a lesser period of time under the same terms, conditions, and consideration provided herein.  The Government shall provide written notice to the Lessor of the Government’s intent to renew said lease within thirty (30) days of the expiration date of said lease; provided further that the renewal of this lease is subject to adequate appropriations being available from year to year for the payment of rentals; and provided further, that this lease shall in no event extend beyond 30 April 2004.  

4. TERMINATION.  The Government may terminate this lease at any time by giving at lease thirty (30) days written notice to the Lessor.  Said notice shall be computed commencing with the day after the date of mailing.

5.  RENTAL.  The Government shall pay the Lessor annual rent of $5,700.00 at the rate of $475.00 per month, in arrears, and will be due on the first workday of each month.  Rent for a lesser period shall be prorated.  All payments shall be made payable by electronic funds transfer as required by P.L. 104-134 (10 USC 3332), made payable to:  Motorola, P.O. Box 730023, Dallas, TX 75373-0023, ATTN:  Antenna Site Coordinator, by:  the Finance and Accounting Officer, Tinker Air Force Base, Oklahoma 73145-9055.

FUNDS:  579 3400 309 47E4 314414 040000 471 72879F 525700 F2570H

6.  SERVICES AND UTILITIES TO BE PROVIDED BY LESSOR AS PART OF THE LEASE:

    Electrical power and connections for installed equipment.

7.  SPECIAL OR OTHER PROVISIONS:
    a.  The Government shall have the right of ingress and egress for the installation, maintenance and operation of the equipment.

   b.  It is expressly understood that no alterations, structures, or signs shall be made upon the premises without the prior written approval of the Lessor, except as necessary to maintain the antennas and radio transmitter equipment.

    c.  Any notice under the terms of this lease, given by the Lessor, shall be in writing and shall be addressed to the District Engineer, __________District Corps of Engineers, ATTN: CE______, _________________________, ___________, ____  __________________.

LESSOR: MOTOROLA, INC.                            UNITED STATES OF AMERICA

Tax ID/SSN:  

BY _____________________________                                 BY ___________________________

GENERAL PROVISIONS
1.  MAINTENANCE OF PREMISES

   The Lessor shall maintain the premises and property furnished under this lease in good repair and tenantable condition during the continuance of this lease, except in case of damage arising from the act or negligence of the Government’s agents or employees.  For the purpose of so maintaining said premises and property, the Lessor may, at reasonable times approved by the Government, enter and inspect the same and make any necessary repairs thereto.

2.  DAMAGE BY FIRE OR OTHER CASUALTY

   If the said premises be destroyed by fire or other casualty this lease shall immediately terminate.  In case of partial destruction or damage, so as to render the premises untenantable, as determined by the Government, the Government may terminate the lease by giving written notice to the Lessor within fifteen (15) days thereafter; if so terminated no rent shall accrue to the Lessor after such partial destruction or damage; and if not so terminated the rent shall be reduced proportionately by supplemental agreement hereto effective from the date of such partial destruction or damage.

3.  OFFICIALS NOT TO BENEFIT

   No Member of or Delegate to Congress, or Resident Commissioner shall be admitted to any share or part of this lease contract, or to any benefit that may arise therefrom; but this provision shall not be construed to extend to this lease contract if made with a corporation for its general benefit.

4.  APPLICABLE CODES AND ORDINANCES

   The Lessor, as part of the rental consideration, agrees to comply with all codes and ordinances applicable to the ownership and operation of the building in which the leased space is situated and, at his own expense, to obtain all necessary permits and related items.

5.  LESSOR’S SUCCESSORS

   The terms and provisions of this lease and the conditions herein shall bind the Lessor, and the Lessors heirs, executors, administrators, successors, and assigns.

6.  COVENANT AGAINST CONTINGENT FEES

   The Lessor warrants that no person or selling agency has been employed or retained to solicit or secure this lease upon an agreement or understanding for a commission, percentage, brokerage, or contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Lessor for the purpose of securing business.  For breach or violation of this warranty the Government shall have the right to annul this lease without liability or in its discretion to deduct from the rental price or consideration, or otherwise recover, the full amount of such commission, percentage, brokerage or contingent fee.  (Licensed real estate agents or brokers having listings on property for rent, in accordance with general business practice, and who have not obtained such licenses for the sole purpose of effecting this lease, may be considered as bona fide employees or agencies within the exception contained in this clause.)

7.  EXAMINATION OF RECORDS

   (NOTE: This provision is applicable if this lease was negotiated without advertising.)

   (a) The Lessor agrees that the Comptroller General of the United States or any of his duly authorized representatives shall, until the expiration of 3 years after final payment under this lease, have access to and the right to examine any directly pertinent books, documents, papers, and records of the Lessor involving transactions related to this lease.

   (b) The Lessor further agrees to include in all his subcontracts hereunder a provision to the effect that the subcontractor agrees that the Comptroller General of the United States or his representatives shall, until the expiration of 3 years after final payment under this lease with the Government, have access to and the right to examine any directly pertinent books, documents, papers, and records of such subcontractor involving transactions related to the subcontract.

8.  GRATUITIES TO GOVERNMENT EMPLOYEES

   (a) The Government may, by written notice to the Lessor, terminate the right of the Lessor to proceed under this lease if it is found, after notice and hearing, by the Secretary of the Army or his duly authorized representative, that gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Lessor, or any agent or representative of the Lessor, to any officer or employee of the Government with a view toward securing a lease or securing favorable treatment with respect to the awarding or amending, or the making of any determinations with respect to the performing, of such leases; provided, that the existence of facts upon which the Secretary of the Army or his duly authorized representative makes such findings shall be in issue and may be reviewed in any competent court.

   (b) In the event this lease is terminated as provided in paragraph (a) hereof, the Government shall be entitled (1) to pursue the same remedies against the Lessor as it could pursue in the event of a breach of the lease by the Lessor, and (2) as a penalty in addition to any other damages to which it may be entitled by law, to exemplary damages in an amount (as determined by the Secretary of the Army or his duly authorized representative) which shall be not less than three nor more than ten times the costs incurred by the Lessor in providing any such gratuities to any such officer or employee.

   (c) The rights and remedies of the Government provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this lease.

9.  INSTRUCTIONS

   Whenever the lease is executed by an attorney, agent, or other person, or corporation on behalf of the Lessor, the name of the Lessor shall appear above the signature of the person signing.

Exhibit H-1

ACCOMMODATON CONSIGNMENT AGREEMENT NO.  _________

ACCOMMODATION CONSIGNMENT AGREEMENT

BETWEEN


_______________________________​​​_________________

(Host Nation)
AND

THE UNITED STATES OF AMERICA

FOR
  USE OF: __________________________________________________

(Name and location of property)
This Accommodation Consignment Agreement, made and entered into __________________.

     







       

(Date)


by and between ___________________________________  here in after called the Host Nation whose

address is ______________________________________________________________, and THE 

UNITED STATES OF AMERICA, hereinafter called the UNITED STATES:

WHEREAS:  The Parties wish to enter into an agreement where by (Host Nation



) consigns certain of its facilities and land to the UNITED STATES for its use in conducting official missions. 

NOW THEREFORE in accordance with the desires of the Parties.

WITNESSETH:  The parties hereto mutually covenant and agree as follows: 
NOW THEREFORE:  The parties hereto mutually covenant and agree as follows:

1.  The _________________________________ hereby consigns to the UNITED STATES to have and to hold for the exclusive use of the UNITED STATES Forces the following described Premises:
2.  The term of this Agreement shall commence on _______________________ and continue until the UNITED STATES determines that Premises are no longer required for its use.

3.  The ____________________________________ makes the Premises available to the UNITED STATES without rental or any other consideration for use of the Premises. (the following with respect to relocation may be added only after prior specific approval by CJTF-180) --Provided further however, in consideration of the removal and relocation of certain third parties from the Premises, the United States shall pay to the Host Nation----($__________)-----for said removal and relocation.  Said amounts shall be paid upon the completion of the removal of the third parties and the occupancy of the entirety of the Premises by the UNITED STATES for its exclusive use.]

4.  __________________________________ shall furnish the to the UNITED STATES without charge, potable cold water, and sewage treatment and disposal.

5.  The UNITED STATES shall be responsible for payment of charges for other utilities and services, to include heat, electricity, hot water, refuse collection, annual cleaning and adjustment of the heating system. Arrangements and payment for the utilities and services used shall be made by 

___________________________________________________. 

6.  The UNITED STATES shall have the right, during the existence of this Agreement, to make alterations and additions, place gravel or hard-stand, attach fixtures, and erect improvements and structures, or signs, in or upon the Premises.  Any such fixtures, additions, alterations, improvements or structures, so placed in, upon or attached to the said Premises, shall remain the property of the UNITED STATES and, at the option of the UNITED STATES, may be left in place, removed or otherwise disposed of by the UNITED STATES.  Provided further, however, that should the UNITED STATES elect to leave in place any or all of the said additions, fixtures, structures or improvements, it shall have no further obligation with respect to restoration of any of the Premises to their previous condition.  

7.  As of the commencement date of this consignment agreement, or as soon as possible thereafter, an environmental base line survey and/or a joint physical condition survey and inspection report of the premises shall be made to reflect the then current condition and shall be signed on behalf of the parties hereto.

8.   Any notice under the terms of this consignment agreement shall be in writing signed by a duly authorized representative of the party giving such notice, and if given by the UNITED STATES shall be addressed to the ____________________________________ at the C/O Ministry of (or other appropriate ministry) Defense, ____________________________________________ and if given by the ________________________________ shall be addressed to:  U.S Army Corps of Engineers, P.O. Box_______, Real Estate Division,  _____________________  ________________.

9.   The UNITED STATES shall, by written notice to ___________________________, terminate this consignment when UNITED STATES determines that the Premises are no longer required for its use.

10.  This consignment agreement is executed in English with a courtesy translation furnished to the Host Nation.  In the event of inconsistency between any terms and conditions of this consignment agreement and its translation, the English language version shall have precedence and control.


IN WITNESS WHEREOF, the parties hereto have hereunto subscribed their names as of 







HOST NATION: _______________________







By: ___________________________________

          Ministry of Defense (or other as appropriate)   ___________________________________

          Title of Signing Official                          ___________________________________

      





THE UNITED STATES OF AMERICA

                                                          By: ___________________________________







 Real Estate Contracting Officer

Exhibit H-2

No Restoration/Damage Claims

Lease No. ________________________________

FACILITY LEASE

For

PRIVATELY OWNED PROPERTY

LEASE

BETWEEN
AND

THE UNITED STATES OF AMERICA

________________________________________________________________________
1. This LEASE, made and entered into this      day of                   in the year of 20
    
              

by:

address:

and whose interest in the property is that of the owner, hereinafter called the Lessor, and the UNITED STATES OF AMERICA, hereinafter called the Lessee.
In consideration for RENT the parties promise and agree as follows:

2. PROPERTY:  The Lessor leases to the Lessee the following described property:

as shown in Exhibit “A”, attached and made a part of this agreement, to be used for the Lessee's purposes.

3. LEASE TERM:  The Lessee shall have the right to have and hold the said premises, or any portion thereof, for the period beginning ________________________ through _____________________.  The Lessee shall have the right to renew this lease from year to year or for a lesser period of time, under the same terms, conditions, and consideration provided herein.  The Lessee shall provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current term, provided further, that the renewal of this lease is subject to adequate appropriations being made available from year to year for the payment of rentals.  If the Lessee does not provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current lease term, this lease will expire, with no further notice being required from the Lessee, at the end of the current lease term.  
4. RENTAL:  The Lessee shall pay the Owner rent at the following rate:



 

                     per                   at the 

 of the month.  Payment shall be made by the 
 day of the following month.  Rent for a lesser period shall be prorated.

5. OWNERSHIP:  The Lessor warrants that he is the rightful and legal owner of the property and has the legal right to enter into this lease.  If the title of the Lessor shall fail, or it be discovered that the Lessor did not have authority to lease to the property, the lease shall terminate. The Lessor, the Lessor’s heirs, executors, administrators, successors, or assigns agree to indemnify the Lessee by reason of such failure and to refund all rentals paid.
6. EXCLUSIVE USE:  The Lessor shall not interfere with or restrict the Lessee, or its representatives in the use and enjoyment of the leased property, nor shall the Lessor erect any fence, wall, partition or any construction upon the leased, property except as otherwise agreed to in writing by the Lessee.

7. TERMINATION:

     a.  The Lessee may terminate this lease at any time in whole or in part, by giving                days notice in writing to the Lessor and no rental shall be due for payment after the effective date of termination. Said notice shall be the day after the date of mailing, or hand delivery.  The monthly rental shall be adjusted in proportion with the reduction of space on a Partial Termination and shall be calculated based upon a pro rata unit of measure for the remaining lease area premises.

    b.  Termination in whole or in part shall be effective upon written notice, however, the parties may enter into a supplemental agreement to resolve certain issues arising from the tenancy and its termination, in whole or in part. 
    c.  The Lessor has no termination rights.

8. SERVICES AND UTILITIES: The Lessor shall furnish to the Lessee, as part of the rental consideration, the following:

a. GENERAL: Lessor agrees to provide ingress, egress, hot and cold potable water, sewer, electricity, heating, cooling, trash/garbage removal, janitorial services and other services as further described below.

b. COMMON AREA MAINTENANCE: Lessor agrees to provide common area maintenance, which includes, but is not limited to, the maintenance of the parking lot, landscaping, snow removal, and maintenance of other common areas and fixtures.

c. HVAC SYSTEM: Lessor agrees to maintain and repair heating, ventilation, and air condition (HVAC) system, which includes the replacement of filters a minimum of every three (3) months. The system shall be capable of maintaining a minimum temperature of 20º C during the heating season and a maximum temperature of 26º C during the cooling season.  HVAC must be appropriately balanced to ensure minimum deviation of temperature throughout the leased property regardless of outside temperature during the hours of operation specified in the lease.

d. LIGHTS: Lessor agrees to provide and replace light bulbs and/or fluorescent tubes, starters, and ballasts as required.

e. JANITORIAL/REST ROOM FIXTURES: Lessor agrees to provide satisfactory janitorial services, including supplies and equipment as shown in Exhibit “B,” attached and made a part of this agreement

f. PEST CONTROL:  It is understood and agreed that the Lessor will be responsible to provide pest control measures and pesticides, which conform to the Lessor’s regulations, to keep the property free from pests and in a tenantable condition.  It is intended that the lessee will maintain the leased property in a clean and sanitary condition in conformance with normal standards of good housekeeping, and that the Lessor will provide and maintain the leased property in pest-free condition.

9. ALTERATIONS/RESTORATION/RELEASE OF LIABILITY:  The Lessee shall have the right, during the existence of this lease, to make alterations, attach fixtures, and erect additions, structures, or signs, in or upon the property hereby leased, which fixtures, additions, or structures, so placed in, upon or attached to the said property shall be and remain the property of the Lessee and may be removed or left in place at the option of the Lessee.  The Lessee shall surrender possession of the property upon the expiration or termination of this lease.  The Lessor hereby releases and forever discharges the Lessee, its officers, employees and/or contractors from any and all liability, claims or demands for site restoration of the leased premises.

10. DAMAGES: The LESSEE shall not be responsible for combat or war related damages to the lease property. The LESSEE shall be liable only for damage resulting from negligence or misconduct of Lessee personnel.  The Lessee shall not be liable for any loss, destruction or damages to the premises beyond the control and without the fault of negligence of the Lessee, including but not restricted to acts of nature, fire, lightning, floods or severe weather.  The parties agree that any settlement of damages by the Lessee, if any, shall be done at termination of the lease.

11. PROVIDING AND PAYMENT OF ALTERATIONS:  It is understood and agreed that the Lessor will provide alterations to the property as per the attached Exhibit(s) “_____”.  For and in consideration of the subject alterations, the Lessee will make a one-time lump sum payment upon satisfactory completion and acceptance of the alterations by the Lessee, in the amount of _______________________.  Ownership of said alterations will remain the property of the Lessee.

12. OCCUPANCY/DELAY:  Occupancy will occur after satisfactory completion of alterations.  In the event of delay, the effective and termination dates of the lease shall be changed by supplemental agreement.  No rent shall accrue until alterations as described herein are completed to the Lessee’s satisfaction.  Such satisfaction shall not be unreasonably withheld.

13. PROPERTY INVENTORY:  As of the commencement date of this lease, a joint inventory and condition report of all personal property of the Lessor included in this lease, and also a joint physical survey and inspection report of the demised property shall be made, said reports to reflect the then present condition, and to be signed on behalf of the parties hereto.

14. EQUIPMENT AND UTILITIES:  The Lessor warrants the mechanical equipment and utilities to be in good serviceable and operating condition.  In particular, the Lessor warrants that the heating system of the leased property is adequate and sufficient to maintain a 20 degree Celsius temperature.  If the heating, domestic hot water, electric, water, or gas systems prove to be inadequate, the Lessor agrees to correct the deficiencies at his expense.  Furthermore, the Lessor warrants the mechanical equipment, utilities, and their respective systems comply with present safety norms.  Should these norms be changed or modified, the Lessor will, at his expense, do whatever is necessary to comply with the new norms.

15. MAINTENANCE AND REPAIRS:
a. The Lessor shall, at all times, maintain the leased property in good repair and tenantable condition. In the event the Lessor shall be absent or otherwise unavailable, he shall provide the LESSEE the name, address, and telephone number of a designated representative who will assume full responsibility for maintenance and repairs.

b. The Lessor shall be responsible to perform all maintenance and repairs, which shall be performed in a timely manner. Scheduling of all maintenance and repairs shall be coordinated with the designated occupant representative of the LESSEE.

c. The LESSEE occupant representative will notify the Lessor of any emergency and request the Lessor to perform the necessary work. All emergency maintenance and repairs performed by the Lessor will be completed within 48 hours from the time of notification. Emergency maintenance and repairs include but are not limited to:

(1) failure of heating system to maintain specified temperature

(2) failure of hot water system

(3) inadequate or no water pressure

(4) leaking water pipes

(5) blocked or leaking drains

(6) electrical failure

(7) sewerage system malfunction

d. In the event the Lessor shall fail to perform emergency maintenance and repairs within 48 hours or to perform non-emergency maintenance and repairs within 5 days from the date notice is given by the Lessee, the Lessee may immediately perform or have performed such maintenance and repairs and deduct all costs thereof from the rental and other charges due or to become due under the terms of this lease.

16. TAXES:  The Lessor accepts full and sole responsibility for the payment of all taxes and other charges of a public nature which may arise in connection with this lease or which may be assessed against the property.  This includes registration of the lease and payment of related charges.

17. NOTICE:  Any notice under the terms of this lease shall be in writing signed by a duly authorized representative of the party giving such notice, and if given by the Lessee shall be addressed to the Lessor at:

or by hand delivery to:

and if given by the Lessor shall be addressed to the Lessee at:

or by hand delivery to:

If above two options not practical, use:

U.S. Army Corps of Engineers, ___________________District

Attention: ____________

______________________

_______________________

18. LESSOR’S SUCCESSORS:  The terms and provisions of this lease and the conditions shall bind the Lessor, and the Lessor’s heirs, executors, administrators, successors, and assigns.

19. COVENANT AGAINST CONTINGENT FEES:  The Lessor warrants that no person or selling agency has been employed or retained to solicit or secure this lease upon an agreement or understanding for a commission, percentage, brokerage, or a contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Lessor for the purpose of securing business.  For breach or violation of this warranty the Lessee shall have the right to annul this lease without liability or in its discretion to deduct from the lease price or consideration the full amount of such commission, percentage, brokerage, or contingent fee.

20.  OFFICIALS NOT TO BENEFIT:  No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or part of this lease or to any benefit that may arise therefrom, but this provision shall not be construed to extend to this lease if made with a corporation for its general benefit.

21.  GRATUITIES:  

     a.  The Lessee may, by written notice to the Lessor, terminate the right of the Lessor to proceed under this lease if it is found, after notice and hearing, by the Secretary of the Army or his duly authorized representative, that gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Lessor, or any agent or representative of the Lessor, to any officer, or employee of the Lessee with a view toward securing a lease or securing favorable treatment with respect to the awarding or amending, or the making of any determinations with respect to the performing, of such lease; provided, that the existence of facts upon which the Secretary of the Army or his duly authorized representative makes such findings shall be in issue and may be reviewed in any competent court.

      b.  In the event this lease is terminated as provided in paragraph (a) hereof, the Lessee shall be entitled (i) to pursue the same remedies against the Lessor as it could pursue in the event of a breach of the lease by the Lessor, and (ii) as a penalty in addition to any other damages to which it may be entitled by law, to exemplary damages in an amount (as determined by the Secretary of the Army or his duly authorized representative) which shall be not less than three nor more that ten times the costs incurred by the Lessor in providing any such gratuities to an such officer or employee.  

     c.  The rights and remedies of the Lessee provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this lease.

22.  EXAMINATION OF RECORDS:  The Lessor agrees that any duly authorized representatives shall have the right until the expiration of three (3) years after final payment of the agreed rental, have access to and the right to examine any directly pertinent books, documents, papers and records of the Lessor involving transactions related to this lease.

23.  MODIFICATION:  No Change or modification of this lease shall be effective unless it is in writing and signed by both parties to this lease.

24.  ADDITIONAL PROVISIONS:

IN WITNESS WHEREOF, the parties have subscribed their names as of the date first above written.

Witnesses:




LESSOR:
(PRINTED NAME/ADDRESS OF WITNESS)
(NAME OF THE LESSOR)

Witnesses:                                             THE UNITED STATES OF AMERICA:

(PRINTED NAME/ADDRESS OF WITNESS)
(NAME OF OFFICIAL AUTHORIZED TO SIGN ON BEHALF OF THE LESSEE)

(IF LESSOR IS A CORPORATION, THE FOLLOWING CERTIFICATE SHALL BE EXECUTED BY THE SECRETARY OR ASSISTANT SECRETARY.)


I, 







 certify that I am the _____________________________________(Assistant or) Secretary of the corporation named as Lessor in the attached lease that 




 (Name of Official who signed the lease) who signed said lease on behalf of the Lessor, was then (Corporation Officer, i.e. President, Vice President) of said corporation; that said lease was duly signed for and on behalf of said corporation by authority of its governing body, and is within the scope of its corporate powers.






(Signature of Assistant Sec. or Secretary)






(Typed name of Assistant Sec. or Secretary)

(Corporate Seal)

Exhibit H-3

Restoration/Damages Required

Lease No. ________________________________

FACILITY LEASE

For

PRIVATELY OWNED PROPERTY

LEASE

BETWEEN
AND

THE UNITED STATES OF AMERICA

________________________________________________________________________
1.   This LEASE, made and entered into this      day of                    in the year of 20

             

by:

address:

and whose interest in the property is that of the owner, hereinafter called the Lessor, and the UNITED STATES OF AMERICA, hereinafter called the Lessee.
In consideration for RENT the parties promise and agree as follows:

2.   PROPERTY:  The Lessor leases to the Lessee the following described property:

as shown in Exhibit “A”, attached and made a part of this agreement, to be used for the Lessee's purposes.

3.   LEASE TERM:  The Lessee shall have the right to have and to hold the said premises, or any portion thereof, for the period beginning _______________________ through_______________________.  The Lessee shall have the right to renew this lease from year to year or for a lesser period of time, under the same terms, conditions, and consideration provided herein.  The Lessee shall provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current term, provided further that the renewal of the lease is subject to adequate appropriations being made available from year to year for the payment of rentals.  If Lessee does not provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current lease term, this lease will expire, with no further notice being required from Lessee, at the end of the current lease term.
4.   RENTAL:  The Lessee shall pay the Owner rent at the following rate:



 

                     per                   at the 

 of the month.  Payment shall be made by the 
 day of the following month.  Rent for a lesser period shall be prorated.

5. OWNERSHIP:  The Lessor warrants that he is the rightful and legal owner of the property and has the legal right to enter into this lease.  If the title of the Lessor shall fail, or it be discovered that the Lessor did not have authority to lease to the property, the lease shall terminate. The Lessor, the Lessor’s heirs, executors, administrators, successors, or assigns agree to indemnify the Lessee by reason of such failure and to refund all rentals paid.
6. EXCLUSIVE USE:  The Lessor shall not interfere with or restrict the Lessee, or its representatives in the use and enjoyment of the leased property, nor shall the Lessor erect any fence, wall, partition or any construction upon the leased, property except as otherwise agreed to in writing by the Lessee.

7. TERMINATION:

a. The Lessee may terminate this lease at any time in whole or in part, by giving               days notice in writing to the Lessor and no rental shall be due for payment after the effective date of termination. Said notice shall be the day after the date of mailing, or hand delivery.  The monthly rental shall be adjusted in proportion with the reduction of space on a Partial Termination and shall be calculated based upon a pro rata unit of measure for the remaining lease area premises.

b. Termination in whole or in part shall be effective upon written notice, however, the parties may enter into a supplemental agreement to resolve certain issues arising from the tenancy and its termination, in whole or in part. 

c. The Lessor has no termination rights.
8. SERVICES AND UTILITIES: The Lessor shall furnish to the Lessee, as part of the rental consideration, the following:

a.   GENERAL: Lessor agrees to provide ingress, egress, hot and cold potable water, sewer, electricity, heating, cooling, trash/garbage removal, janitorial services and other services as further described below.

     b.   COMMON AREA MAINTENANCE: Lessor agrees to provide common area maintenance, which includes, but is not limited to, the maintenance of the parking lot, landscaping, snow removal, and maintenance of other common areas and fixtures.

c.   HVAC SYSTEM: Lessor agrees to maintain and repair heating, ventilation, and air condition (HVAC) system, which includes the replacement of filters a minimum of every three (3) months. The system shall be capable of maintaining a minimum temperature of 20º C during the heating season and a maximum temperature of 26º C during the cooling season.  HVAC must be appropriately balanced to ensure minimum deviation of temperature throughout the leased property regardless of outside temperature during the hours of operation specified in the lease.

d. LIGHTS: Lessor agrees to provide and replace light bulbs and/or fluorescent tubes, starters, and ballasts as required.

e. JANITORIAL/REST ROOM FIXTURES: Lessor agrees to provide satisfactory janitorial services, including supplies and equipment as shown in Exhibit “B,” attached and made a part of this agreement

f. PEST CONTROL: It is understood and agreed that the Lessor will be responsible to provide pest control measures and pesticides, which conform to the Lessor’s regulations, to keep the property free from pests and in a tenantable condition.  It is intended that the lessee will maintain the leased property in a clean and sanitary condition in conformance with normal standards of good housekeeping, and that the Lessor will provide and maintain the leased property in pest-free condition.

9. ALTERATIONS/RESTORATION/RELEASE OF LIABILITY:  The Lessee shall have the right, during the existence of this lease, to make alterations, attach fixtures, and erect additions, structures, or signs, in or upon the property hereby leased, which fixtures, additions, or structures, so placed in, upon or attached to the said property shall be and remain the property of the Lessee.  The Lessor may, upon not less than          days’ written notice to the Lessee, and before termination or expiration of the lease, require restoration of the leased premises, subject to exceptions to restoration stated below.  In this event, prior to the expiration or termination of this lease, or prior to relinquishment of possession, whichever first occurs, the Lessee shall, at its sole election, either (1) restore the premises to the same condition as that existing at the time of entering into this lease or; (2) make appropriate settlement to the Lessor representing either the diminution in the fair market value of the property due to the failure to restore, or the actual cost of restoration, whichever is the lesser amount.  The Lessee shall not restore the premises, either physically or by payment in lieu thereof, for damages as a result of reasonable and ordinary wear and tear, the elements or circumstances over which the Lessee has no control, or for alterations, or damage thereto, which the Lessee installed at its expense or the Lessor installed and was reimbursed by the Lessee through payment thereof.  Should a mutually acceptable settlement be made hereunder, the parties shall enter into a Supplemental Agreement at the termination of the lease hereto effectuating such settlement.

10. DAMAGES:  The Lessee shall not be responsible for combat or war related damages to the lease premises; the Lessee shall be liable only for damage resulting from negligence or misconduct of Lessee personnel.  The Lessee shall not be liable for any loss, destruction or damages to the premises beyond the control and without the fault of negligence of the Lessee, including, but not restricted to, acts of nature, fire, lightning, floods, or severe weather. The parties agree that any settlement of damages by the Lessee, if any, shall be done at termination of the lease.

11. PROVIDING AND PAYMENT OF ALTERATIONS:  It is understood and agreed that the Lessor will provide alterations to the property as per the attached Exhibit(s) “_____”.  For and in consideration of the subject alterations, the Lessee will make a one-time lump sum payment upon satisfactory completion and acceptance by the Lessee of the alterations, in the amount of _______________________.  Ownership of said alterations will remain the property of the Lessee.

12. OCCUPANCY/DELAY:  Occupancy will occur after satisfactory completion of alterations.  In the event of delay, the effective and termination dates of the lease shall be changed by supplemental agreement.  No rent shall accrue until alterations as described herein are completed to the Lessee’s satisfaction.  Such satisfaction shall not be unreasonably withheld.

13. PROPERTY INVENTORY:  As of the commencement date of this lease, a joint inventory and condition report of all personal property of the Lessor included in this lease, and also a joint physical survey and inspection report of the demised property shall be made, said reports to reflect the then present condition, and to be signed on behalf of the parties hereto.

14. EQUIPMENT AND UTILITIES:  The Lessor warrants the mechanical equipment and utilities to be in good serviceable and operating condition.  In particular, the Lessor warrants that the heating system of the leased property is adequate and sufficient to maintain a 20 degree Celsius temperature.  If the heating, domestic hot water, electric, water, or gas systems prove to be inadequate, the Lessor agrees to correct the deficiencies at his expense.  Furthermore, the Lessor warrants the mechanical equipment, utilities, and their respective systems comply with present safety norms.  Should these norms be changed or modified, the Lessor will, at his expense, do whatever is necessary to comply with the new norms.

15. MAINTENANCE AND REPAIRS:
a.   The Lessor shall, at all times, maintain the leased property in good repair and tenantable condition. In the event the Lessor shall be absent or otherwise unavailable, he shall provide the LESSEE the name, address, and telephone number of a designated representative who will assume full responsibility for maintenance and repairs.

     b.  The Lessor shall be responsible to perform all maintenance and repairs which shall be performed in a timely manner. Scheduling of all maintenance and repairs shall be coordinated with the designated occupant representative of the LESSEE.

     c.   The LESSEE occupant representative will notify the Lessor of any emergency and request the Lessor to perform the necessary work. All emergency maintenance and repairs performed by the Lessor will be completed within 48 hours from the time of notification. Emergency maintenance and repairs include but are not limited to:

  (1)  failure of heating system to maintain specified temperature

  (2)  failure of hot water system

           (3)  inadequate or no water pressure

           (4)  leaking water pipes

(3) blocked or leaking drains

(4) electrical failure

(5) sewerage system malfunction

d.  In the event the Lessor shall fail to perform emergency maintenance and repairs within 48 hours or to perform non-emergency maintenance and repairs within 5 days from the date notice is given by the Lessee, the Lessee may immediately perform or have performed such maintenance and repairs and deduct all costs thereof from the rental and other charges due or to become due under the terms of this lease.

16. TAXES:  The Lessor accepts full and sole responsibility for the payment of all taxes and other charges of a public nature which may arise in connection with this lease or which may be assessed against the property.  This includes registration of the lease and payment of related charges.

17. NOTICE:  Any notice under the terms of this lease shall be in writing signed by a duly authorized representative of the party giving such notice, and if given by the Lessee shall be addressed to the Lessor at:

or by hand delivery to:

and if given by the Lessor shall be addressed to the Lessee at:

or by hand delivery to:

If above two options not practical, use:

U.S. Army Corps of Engineers, _____________District

Attention:  ___________________

____________________________

____________________________

18. LESSOR’S SUCCESSORS:  The terms and provisions of this lease and the conditions shall bind the Lessor, and the Lessor’s heirs, executors, administrators, successors, and assigns.

19. COVENANT AGAINST CONTINGENT FEES:  The Lessor warrants that no person or selling agency has been employed or retained to solicit or secure this lease upon an agreement or understanding for a commission, percentage, brokerage, or a contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Lessor for the purpose of securing business.  For breach or violation of this warranty the Lessee shall have the right to annul this lease without liability or in its discretion to deduct from the lease price or consideration the full amount of such commission, percentage, brokerage, or contingent fee.

20. OFFICIALS NOT TO BENEFIT:  No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or part of this lease or to any benefit that may arise therefrom, but this provision shall not be construed to extend to this lease if made with a corporation for its general benefit.

21. GRATUITIES:  

   a.  The Lessee may, by written notice to the Lessor, terminate the right of the Lessor to proceed under this lease if it is found, after notice and hearing, by the Secretary of the Army or his duly authorized representative, that gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Lessor, or any agent or representative of the Lessor, to any officer, or employee of the Lessee with a view toward securing a lease or securing favorable treatment with respect to the awarding or amending, or the making of any determinations with respect to the performing, of such lease; provided, that the existence of facts upon which the Secretary of the Army or his duly authorized representative makes such findings shall be in issue and may be reviewed in any competent court.

   b.  In the event this lease is terminated as provided in paragraph (a) hereof, the Lessee shall be entitled (i) to pursue the same remedies against the Lessor as it could pursue in the event of a breach of the lease by the Lessor, and (ii) as a penalty in addition to any other damages to which it may be entitled by law, to exemplary damages in an amount (as determined by the Secretary of the Army or his duly authorized representative) which shall be not less than three nor more that ten times the costs incurred by the Lessor in providing any such gratuities to an such officer or employee.  

   c.  The rights and remedies of the Lessee provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this lease.
22. EXAMINATION OF RECORDS:  The Lessor agrees that any duly authorized representatives shall have the right until the expiration of three (3) years after final payment of the agreed rental, have access to and the right to examine any directly pertinent books, documents, papers and records of the Lessor involving transactions related to this lease.

23. MODIFICATION:  No Change or modification of this lease shall be effective unless it is in writing and signed by both parties to this lease.

24. ADDITIONAL PROVISIONS:
IN WITNESS WHEREOF, the parties have subscribed their names as of the date first above written.

Witnesses:




LESSOR:
(PRINTED NAME/ADDRESS OF WITNESS)
(NAME OF THE LESSOR)

Witnesses:                                              THE UNITED STATES OF AMERICA:

(PRINTED NAME/ADDRESS OF WITNESS)
(NAME OF OFFICIAL AUTHORIZED TO SIGN ON BEHALF OF THE LESSEE)

(IF LESSOR IS A CORPORATION, THE FOLLOWING CERTIFICATE SHALL BE EXECUTED BY THE SECRETARY OR ASSISTANT SECRETARY.)


I, 







 certify that I am the _____________________________________(Assistant or) Secretary of the corporation named as Lessor in the attached lease that 




 (Name of Official who signed the lease) who signed said lease on behalf of the Lessor, was then (Corporation Officer, i.e. President, Vice President) of said corporation; that said lease was duly signed for and on behalf of said corporation by authority of its governing body, and is within the scope of its corporate powers.






(Signature of Assistant Sec. or Secretary)






(Typed name of Assistant Sec. or Secretary)

(Corporate Seal)

Exhibit H-4

No Restoration/Damages
Lease No. ________________________________


LAND LEASE

For

PRIVATELY OWNED PROPERTY


LEASE

BETWEEN











  
  
AND

THE 
UNITED STATES OF AMERICA
________________________________________________________________________
1.  This LEASE, made and entered into this        day of            

   in the year of 20
             

by:

address:

and whose interest in the property is that of the owner, hereinafter called the Lessor, and the UNITED STATES OF AMERICA, hereinafter called the Lessee.
In consideration for RENT the parties promise and agree as follows:

2.  PROPERTY:  The Lessor leases to the Lessee the following described property:

as shown in Exhibit “A”, attached and made a part of this agreement, to be used for the Lessee's purposes.
3.  
9. LEASE TERM:  
The Lessee shall have the right to have and to hold the said premises, or any potion thereof, for the period beginning __________________________through ____________________________.  The Lessee shall have the right to renew this lease from year to year or for a lesser period of time, under the same terms, conditions and consideration provided herein.  The Lessee shall provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current term, provided further that the renewal of this lease is subject to adequate appropriations being made available from year to year for the payment of rentals.  If Lessee does not provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current lease term, this lease will expire, with no further notice being required from Lessee, at the end of the current lease term.
4.  RENTAL:  The Lessee shall pay the Owner rent at the following rate:



 

per                   at the 

 of the month.  Payment shall be made by the 
 day of the following month.  Rent for a lesser period shall be prorated.

10. 
11. 
12. 

5.   OWNERSHIP:  The Lessor warrants that he is the rightful and legal owner of the property and has the legal right to enter into this lease.  If the title of the Lessor shall fail, or it be discovered that the Lessor did not have authority to lease to the property, the lease shall terminate. The Lessor, the Lessor’s heirs, executors, administrators, successors, or assigns agree to indemnify the Lessee by reason of such failure and to refund all rentals paid.
6.   EXCLUSIVE USE:  The Lessor shall not interfere with or restrict the Lessee, or its representatives in the use and enjoyment of the leased property, nor shall the Lessor erect any fence, wall, partition or any construction upon the leased, property except as otherwise agreed to in writing by the Lessee.

7.  TERMINATION:

     a.  
The Lessee may terminate this lease at any time in whole or in part, by giving            days notice in writing to the Lessor and no rental shall be due for payment after the effective date of termination. Said notice shall be the day after the date of mailing, or hand delivery.  The monthly rental shall be adjusted in proportion with the reduction of space on a Partial Termination and shall be calculated pro rata unit of measure for the remaining lease area premises.

      b.  
Termination in whole or in part shall be effective upon written notice, however, the parties may enter into a supplemental agreement to resolve certain issues arising from the tenancy and its termination, in whole or in part. 

      c.  The Lessor has no termination rights.
g. 

8. ALTERATIONS/RESTORATION/RELEASE OF LIABILITY:

The Lessee shall have the right, during the existence of this lease, to make alterations, attach fixtures, and erect additions, structures, or signs, in or upon the premises hereby leased, which fixtures, additions, or structures, so placed in, upon or attached to the said premises shall be and remain the property of the Lessee and may be removed or left in place at the option of the Lessee.  
The Lessor hereby releases and forever discharges the Lessee, its officers, employees and/or contractors from any and all liability, claims or demands for site restoration of the leased premises. 
9.  


DAMAGES:  The Lessee shall not be responsible for combat or war related damages to the lease premises; the Lessee shall be liable only for damage resulting from negligence or misconduct of Lessee personnel.  The Lessee shall not be liable for any loss, destruction or damage to the premises beyond the control and without the fault of negligence of the Lessee, including, but not limited to acts of nature, fire, lightning, floods, or severe weather.  The parties agree that any settlement of damages by the Lessee if any, shall be done at termination of the lease.   




10. PROPERTY INVENTORY:  As of the starting date of this lease, a joint inventory and condition report of all personal property of the Lessor included in this lease, and also a joint physical survey and inspection report of the real property shall be made, said reports to reflect the then present condition, and to be signed on behalf of the parties.

11. TAXES:  The Lessor accepts full and sole responsibility for the payment of all taxes and other charges of a public nature which may arise in connection with this lease or which may be assessed against the property.  This includes registration of the lease and payment of related charges.

12. NOTICE:  Any notice under the terms of this lease shall be in writing signed by a duly authorized representative of the party giving such notice, and if given by the Lessee shall be addressed to the Lessor at:

or by hand delivery to:
and if given by the Lessor shall be addressed to the Lessee at:
or by hand delivery to:
If above two options not practical, use:
U.S. Army Corps of Engineers, ______________District

ATTN:  ________________________

______________________________

______________________________





13. LESSOR’S SUCCESSORS:  The terms and provisions of this lease and the conditions shall bind the Lessor, and the Lessor’s heirs, executors, administrators, successors, and assigns.

14. COVENANT AGAINST CONTINGENT FEES:  The Lessor warrants that no person or selling agency has been employed or retained to solicit or secure this lease upon an agreement or understanding for a commission, percentage, brokerage, or a contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Lessor for the purpose of securing business.  For breach or violation of this warranty the Lessee shall have the right to annul this lease without liability or in its discretion to deduct from the lease price or consideration the full amount of such commission, percentage, brokerage, or contingent fee.

15. OFFICIALS NOT TO BENEFIT:  No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or part of this lease or to any benefit that may arise therefrom, but this provision shall not be construed to extend to this lease if made with a corporation for its general benefit.

16. GRATUITIES:  

a. The Lessee may, by written notice to the Lessor, terminate the right of the Lessor to proceed under this lease if it is found, after notice and hearing, by the Secretary of the Army or his duly authorized representative, that gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Lessor, or any agent or representative of the Lessor, to any officer, or employee of the Lessee with a view toward securing a lease or securing favorable treatment with respect to the awarding or amending, or the making of any determinations with respect to the performing, of such lease; provided, that the existence of facts upon which the Secretary of the Army or his duly authorized representative makes such findings shall be in issue and may be reviewed in any competent court.

b. In the event this lease is terminated as provided in paragraph (a) hereof, the Lessee shall be entitled (i) to pursue the same remedies against the Lessor as it could pursue in the event of a breach of the lease by the Lessor, and (ii) as a penalty in addition to any other damages to which it may be entitled by law, to exemplary damages in an amount (as determined by the Secretary of the Army or his duly authorized representative) which shall be not less than three nor more that ten times the costs incurred by the Lessor in providing any such gratuities to an such officer or employee.  
c. The rights and remedies of the Lessee provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this lease.

17. EXAMINATION OF RECORDS:  The Lessor agrees that any duly authorized representatives shall have the right until the expiration of three (3) years after final payment of the agreed rental, have access to and the right to examine any directly pertinent books, documents, papers and records of the Lessor involving transactions related to this lease.
18.  
g. MODIFICATION:  No Change or modification of this lease shall be effective unless it is in writing and signed by both parties to this lease.
19.  
16. ADDITIONAL PROVISIONS:
IN WITNESS WHEREOF, the parties have subscribed their names as of the date first above written.

Witnesses:




LESSOR:












( PRINTED NAME/ADDRESS OF WITNESS)
          ( NAME OF THE LESSOR)







Witnesses:           



THE UNITED STATES OF AMERICA:



(PRINTED NAME/ADDRESS OF WITNESS)
          (NAME OF OFFICIAL AUTHORIZED TO SIGN ON BEHALF OF THE LESSEE)

(IF LESSOR IS A CORPORATION, THE FOLLOWING CERTIFICATE SHALL BE EXECUTED BY THE SECRETARY OR ASSISTANT SECRETARY.)


I,_________________________________ certify that I am the



 _________________________(Assistant or) Secretary of the corporation named as Lessor in the attached lease that__________________________(Name of Official who signed the lease) who signed said lease on behalf of the Lessor, was then (Corporation Officer, i.e. President, Vice President) of said corporation; that said lease was duly signed for and on behalf of said corporation by authority of its governing body, and is within the scope of its corporate powers.






(Signature of Assistant Sec. or Secretary)






(Typed name of Assistant Sec. or Secretary)

(Corporate Seal)

Exhibit H-5

Restoration/Damages Required
Lease No. -________________________________


LAND LEASE

For

PRIVATELY OWNED PROPERTY


LEASE

BETWEEN











  
  
AND

THE 
UNITED STATES OF AMERICA
________________________________________________________________________
1.  This LEASE, made and entered into this        day of           
       in the year of 20

             

by:

Address:

and whose interest in the property is that of the owner, hereinafter called the Lessor, and the UNITED STATES OF AMERICA, hereinafter called the Lessee.
In consideration for RENT the parties promise and agree as follows:

2.  PROPERTY:  The Lessor leases to the Lessee the following described property:

[OR as shown in Exhibit “A”, attached and made a part of this agreement], to be used for the Lessee's purposes.

3.  
13. LEASE TERM:  
14. The Lessee shall have the right to have and to hold the said premises, or any portion thereof, for the period beginning _______________________through____________________.  The Lessee shall have the right to renew this lease from year to year or for a lesser period of time, under the same terms, conditions, and consideration provided herein.  The Lessee shall provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current term, provided further that the renewal of this lease is subject to adequate appropriations being made available from year to year for the payment of rentals.  If Lessee does not provide written notice to the Lessor of the Lessee’s intent to renew this lease prior to the expiration date of the current lease term, this lease will expire, with no further notice being required from Lessee, at the end of the current lease term.
4.  RENTAL:  The Lessee shall pay the Owner rent at the following rate:



 

per                   at the 

 of the month.  Payment shall be made by the 
 day of the following month.  Rent for a lesser period shall be prorated.

15. 
16. 
17. 

5.  OWNERSHIP:  The Lessor warrants that he is the rightful and legal owner of the property and has the legal right to enter into this lease.  If the title of the Lessor shall fail, or it be discovered that the Lessor did not have authority to lease to the property, the lease shall terminate. The Lessor, the Lessor’s heirs, executors, administrators, successors, or assigns agree to indemnify the Lessee by reason of such failure and to refund all rentals paid.
6.  EXCLUSIVE USE:  The Lessor shall not interfere with or restrict the Lessee, or its representatives in the use and enjoyment of the leased property, nor shall the Lessor erect any fence, wall, partition or any construction upon the leased, property except as otherwise agreed to in writing by the Lessee.

7.  TERMINATION:

    a.  The Lessee may terminate this lease at any time in whole or in part, by giving 
        days notice in writing to the Lessor and no rental shall be due for payment after the effective date of termination. Said notice shall be the day after the date of mailing, or hand delivery.  The monthly rental shall be adjusted in proportion with the reduction of space on a Partial Termination and shall be calculated based upon a pro rata unit of measure for the remaining lease area premises.

    b.  Termination in whole or in part shall be effective upon written notice, however, the parties may enter into a supplemental agreement to resolve certain issues arising from the tenancy and its termination, in whole or in part. 

h. 
i. 
    c.  The Lessor has no termination rights.

8.  ALTERATIONS/RESTORATION/RELEASE OF LIABILITY:

The Lessee shall have the right, during the existence of this lease, to make alterations, attach fixtures, and erect additions, structures, or signs, in or upon the premises hereby leased, which fixtures, additions, or structures, so placed in, upon or attached to the said premises shall be and remain the property of the Lessee.  The Lessor may, upon not less than           days’ written notice to the Lessee, and before termination of the lease, require restoration of the leased premises, subject to exceptions to restoration stated below of all alterations.  In this event, prior to the expiration or termination of this lease, or prior to relinquishment of possession, whichever first occurs, the Lessee shall, at its sole election, either (1) restore the premises to the same condition as that existing at the time of entering into the lease or;  (2) make appropriate settlement to the Lessor representing either the diminution in the fair market value of the property due to the failure to restore, or the actual cost of restoration, whichever is the lesser amount.  The Lessee shall not restore the premises, either physically or by payment in lieu thereof, for damages as a result of reasonable and ordinary wear and tear, the elements or circumstances over which the Lessee has no control, or for alterations, or damage thereto, which the Lessee installed at its expense or the Lessor installed and was reimbursed by the Lessee through payment thereof.  Should a mutually acceptable settlement be made hereunder, the parties shall enter into a Supplemental Agreement at the termination of the lease hereto effectuating such settlement. 

9.  


DAMAGES:  The Lessee shall not be responsible for combat or war related damages to the lease premises; the Lessee shall be liable only for damage resulting from negligence or misconduct of Lessee personnel.  The Lessee shall not be liable for any loss, destruction or damages to the premises beyond the control and without the fault of negligence of the Lessee, including, but not restricted to, acts of nature, fire, lightning, floods, or severe weather. The parties agree that any settlement of damages by the Lessee, if any, shall be done at termination of the lease.
 




10.  PROPERTY INVENTORY:  As of the starting date of this lease, a joint inventory and condition report of all personal property of the Lessor included in this lease, and also a joint physical survey and inspection report of the real property shall be made, said reports to reflect the then present condition, and to be signed on behalf of the parties.

11.  TAXES:  The Lessor accepts full and sole responsibility for the payment of all taxes and other charges of a public nature which may arise in connection with this lease or which may be assessed against the property.  This includes registration of the lease and payment of related charges.

12.  NOTICE:  Any notice under the terms of this lease shall be in writing signed by a duly authorized representative of the party giving such notice, and if given by the Lessee shall be addressed to the Lessor at:

or by hand delivery to:

and if given by the Lessor shall be addressed to the Lessee at:
or by hand delivery to:
If above two options not practical, use:





U.S. Army Corps of Engineers, ___________________District

Attention:  ____________________

 ____________________________

 ____________________________

13.  LESSOR’S SUCCESSORS:  The terms and provisions of this lease and the conditions shall bind the Lessor, and the Lessor’s heirs, executors, administrators, successors, and assigns.

14. COVENANT AGAINST CONTINGENT FEES:  The Lessor warrants that no person or selling agency has been employed or retained to solicit or secure this lease upon an agreement or understanding for a commission, percentage, brokerage, or a contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Lessor for the purpose of securing business.  For breach or violation of this warranty the Lessee shall have the right to annul this lease without liability or in its discretion to deduct from the lease price or consideration the full amount of such commission, percentage, brokerage, or contingent fee.

15. OFFICIALS NOT TO BENEFIT:  No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or part of this lease or to any benefit that may arise therefrom, but this provision shall not be construed to extend to this lease if made with a corporation for its general benefit.

16. GRATUITIES:  

a. The Lessee may, by written notice to the Lessor, terminate the right of the Lessor to proceed under this lease if it is found, after notice and hearing, by the Secretary of the Army or his duly authorized representative, that gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Lessor, or any agent or representative of the Lessor, to any officer, or employee of the Lessee with a view toward securing a lease or securing favorable treatment with respect to the awarding or amending, or the making of any determinations with respect to the performing, of such lease; provided, that the existence of facts upon which the Secretary of the Army or his duly authorized representative makes such findings shall be in issue and may be reviewed in any competent court.

b. In the event this lease is terminated as provided in paragraph (a) hereof, the Lessee shall be entitled (i) to pursue the same remedies against the Lessor as it could pursue in the event of a breach of the lease by the Lessor, and (ii) as a penalty in addition to any other damages to which it may be entitled by law, to exemplary damages in an amount (as determined by the Secretary of the Army or his duly authorized representative) which shall be not less than three nor more that ten times the costs incurred by the Lessor in providing any such gratuities to an such officer or employee.  
c. The rights and remedies of the Lessee provided in this clause shall not be exclusive and are in addition to any other rights and remedies provided by law or under this lease.

17. EXAMINATION OF RECORDS:  The Lessor agrees that any duly authorized representatives shall have the right until the expiration of three (3) years after final payment of the agreed rental, have access to and the right to examine any directly pertinent books, documents, papers and records of the Lessor involving transactions related to this lease.

20. 
18. MODIFICATION:  No Change or modification of this lease shall be effective unless 

it is in writing and signed by both parties to this lease.  

19. ADDITIONAL PROVISIONS:
IN WITNESS WHEREOF, the parties have subscribed their names as of the date first above written.

Witnesses:




LESSOR:












( PRINTED NAME/ADDRESS OF WITNESS)
          ( NAME OF THE LESSOR)







Witnesses:                                                                               THE UNITED STATES OF AMERICA:



(PRINTED NAME/ADDRESS OF WITNESS)
               (NAME OF OFFICIAL AUTHORIZED TO SIGN ON BEHALF OF THE LESSEE)

(IF LESSOR IS A CORPORATION, THE FOLLOWING CERTIFICATE SHALL BE EXECUTED BY THE SECRETARY OR ASSISTANT SECRETARY.)


I,_________________________________ certify that I am the 




 _____________________________________(Assistant or) Secretary of the corporation named as Lessor in the attached lease that__________________________(Name of Official who signed the lease) who signed said lease on behalf of the Lessor, was then (Corporation Officer, i.e. President, Vice President) of said corporation; that said lease was duly signed for and on behalf of said corporation by authority of its governing body, and is within the scope of its corporate powers.






(Signature of Assistant Sec. or Secretary)






(Typed name of Assistant Sec. or Secretary)

(Corporate Seal)
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