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RELOCATION ASSISTANCE PROGRAM

CHAPTER I:  GENERAL

1-1.  Purpose.  This circular provides guidance and procedures  supplementing the Uniform Regulations at 49 CFR Part 24, which implement the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 42 U.S.C. Section 4601, et sq., as amended, the “Uniform Act.”.  The Act was referred to as Public Law 91-646 in earlier versions of our regulations.  U. S. Department of Transportation is the Federal Lead Agency for the Uniform Act.  DOT duties include the development, issuance, and maintenance of the government-wide regulation, providing assistance to other Federal agencies, and reporting to Congress.  This responsibility has been delegated to the Federal Highway Administration (FHWA) and is carried out by the Office of Real Estate Services.  http://www.fhwa.dot.gov/realestate/ua.htm    

1-2.  Applicability.  This chapter and the Uniform Regulations apply to HQUSACE and to all Divisions and Districts having a real estate mission.  It applies to full federal and cost shared projects.  Work performed for another federal agency, including Air Force, is covered by that agency’s authorities, policy and decision levels and does not have to comply with Army policy, but all federal agencies must comply with the Uniform Act.  These regulations may be used, as appropriate, to such real estate work to fill in a void where the other agency has no policy or procedure that cover the particular issue or where legal authority is the same and this circular is citing legal requirements.

1-3.  Delegations.  The Secretary of the Army has delegated all authority to the Chief of Engineers under the Uniform Act, with authority to redelegate since May 1971.  Unless specifically reserved to a higher level by these regulations, all references in the Uniform Regulations which require agency (USACE) determinations or action will refer to the District Commander and the District Chief of Real Estate.  The District shall maintain any records required by Uniform Act and its implementing regulations, except in the case of cost shared projects where the non-Federal sponsor is responsible for maintaining such records.  

1-4.  Definitions.


a.  The Act or Uniform Act.  These refer to the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended.  The most recent amendment is Title IV of the Surface Transportation and Uniform Relocation Assistance Act of 1987.  


b.  DSS.  The abbreviation “DSS”, which is used in connection with the term “dwelling”, stands for decent, safe, and sanitary.


c.  Uniform Regulations.  The term “Uniform Regulations” refers to the Government-wide regulation published by Department of Transportation (DOT), Federal Highways Administration (FHWA) at 49 CFR, Part 24, Uniform Relocation Assistance and Real Property Acquisition for Federal and Federally Assisted Programs.  Division or district supplementation is not authorized.  http://www.fhwa.dot.gov/realestate/ua.htm

d.  District or Division Commander.  The generic term is used in this EC.  However, District Commander is the title for military action and District Engineer for civil works actions.  In either case, the term District Commander refers to District Commander acting through the District Chief of Real Estate.  The term Division Commander (Engineer) refers to the Division Commander (Engineer) acting through the Division Chief of Real Estate, or senior Realty Specialist, GS-15 or above.

e.  Qualified Relocation Assistance Specialist.  Staff qualified to do relocation assistance for acquisitions and Attorneys qualified to review appeals are not the same.  The qualified Relocation Assistance Specialist may be either an attorney or realty specialist.  A qualified Relocation Assistance Specialist must have a minimum of three years experience in Uniform Act relocations or a Relocation Assistance Certification from the International Right-of-Way Association.  If an person with less experience is asked to handle relocations, her/his work product must be reviewed and countersigned by a fully qualified Relocation Assistance Specialist in her/his own or another office of the agency.  A Relocation Assistance Specialist may be a contractor who meets these same qualifications, with appropriate oversight performed by qualified USACE employees.

e.  Other.  Other definitions are contained in the Uniform Act and the Uniform Regulations.

1-5.  Basic Procedural Requirements.



a.  Reports.  Reports may be generated as needed based on information available in the Real Estate Management Information System (REMIS).  


b.  Written Notices.  49 CFR, Sections 24.203 and 24.207(g), require that written notices 

consisting of a General Information Notice, a Notice of Relocation Eligibility, a Ninety-Day Notice, and an Adverse Action Notice be provided to those persons to be displaced.  Notification 

of the selection of Comparable Replacement Property is required by 49 CFR, Section 24.205 (c)(2)(A).  The  General Information Notice, as described in 49 CFR, Section 24.203, may be accomplished by a brochure providing the displaced person with a general written description of the relocation program.  The Federal Highways Administration produces such a brochure entitled Your Rights and Benefits as a Displaced Person.  These notices shall be delivered to the displaced person according to the procedure established in 49 CFR, Section 24.5,  Various written notices required by the Uniform Regulations may be provided separately or combined, where appropriate.  Samples of various written notices can be found at Exhibits 6-1 through 6-8 and are described as follows:


(1)  Exhibit 6-1 - Intent to Acquire and Eligibility for Relocation Assistance - combines the notice of intent to acquire the property with the notice of eligibility for relocation assistance benefits.


(2)  Exhibit 6-2 - Written Summary of Valuation,  Ninety-Day Notice, and Eligibility for Relocation Benefits - most commonly called the “Offer Letter”, this letter combines the ninety-day notice and the eligibility for relocation benefits with the property valuation letter.


(3)  Exhibit 6-3 - Written Summary of Valuation with Offer Letter for a Perpetual Easement - this is the “offer letter” to acquire an easement and it also combines the ninety-day notice.


(4)  Exhibits 6-4 and 6-5 - Ninety-Day Notice (To Tenant) - provides required ninety-day notice to tenants residing on  property to be acquired.  Attached to this notice is Exhibit 4, the Occupancy Agreement.  This document is used to identify tenant-owned improvements and gives tenants the ninety-day notice to vacate the property.


(5)  Exhibit 6-6 - Relocation Eligibility, Ninety-Day Notice, Notice of Available Comparable Dwelling, and Notice of Appeal Rights.  This letter is mainly used to notify displacees of their comparable replacement dwelling, but also incorporates the three other notices outlined.


(6)  Exhibit 6-7 - General Information Notice and Notice of Relocation Eligibility for Tenant-Occupants - this letter provides information to tenant-occupants.


(7)  Exhibit 6-8 - General Information, Agency Monitoring of Move, Adverse Determination and Appeal Rights, Move in Excess of $250,000 (Non-Residential Displacees) - this letter provides samples of several written notices for non-residential displacees.


(8)  Exhibit 6-9 - Notice of Adverse Determination and Appeal Rights - this sample should be used to notify displacees of denial of any portion of an application for relocation benefits.


c.  Contents of Valuation Letter.  The requirements for the content of the written summary of valuation are found in EC 405-1-11, Acquisition.

1-6.  Roles and Responsibilites.  See EC 405-1-11, Acquisition, for an detailed discussion of the USACE District, Division and Headquarters roles in the acquisition process. 

CHAPTER II:  REAL PROPERTY ACQUISITION

2-1 to 2-5.  Reserved.

2-6.  General.  Uniform Act and the Uniform Regulations apply to any acquisition of real property for a Federal project, and to acquisition of real property for projects where there is Federal financial assistance in any part of project costs, except as set out in 49 CFR, Section 24.101.

2-7.  Basic Acquisition Policies.  Guidance, procedures, and forms described in other circulars on appraisal and acquisition of real property and related interests will be followed except as modified by Uniform Act or the Uniform Regulations.


a.  Acquisition Issues. Reference is made to 49 CFR, Sections 24.102, 103, and 104, for basic acquisition policies impacting notice to the landowner, appraisals, negotiation procedures and other acquisition issues.


b.  Expenses Incidental to Transfer.  Reference is made to 49 CFR, Section 24.106, for guidance on reimbursement of reasonable expenses incidental to transfer of title to the Government.


c.  Litigation Expense. Reference is made to 49 CFR, Section 24.107, for guidance regarding the circumstances when certain litigation expenses shall be reimbursed to owner.

2-8.  Compliance with Basic Policies.  Pursuant to Sec. 305 of the Uniform Act, non-federal acquiring agencies will provide satisfactory assurance of compliance with the acquisition provisions of the Uniform Act, to the greatest extent practicable under State law.  

CHAPTER III:  GENERAL RELOCATION REQUIREMENTS

3-1 to 3-8.  Reserved.

3-9.  Relocation Planning.  Relocation impacts must be identified early in the planning stage of a Federal or federally-assisted project to ensure problems associated with the displacement of individuals, families, businesses, farms, and non-profit organizations are recognized and solutions are developed to minimize the adverse impacts of displacement.  Procedures for relocation planning are set forth in 49 CFR, Section 24.205.  Also see EC 405-3-10, Military Planning  and EC 405-2-12, Roles and Responsibilities: Civil Works.

3-10.  Coordination of Planned Relocation Activities.  


a.  Federal Coordination.  When two or more Federal agencies contemplate displacement activities in a given community or area, the District Commander will establish appropriate channels of communication for planning relocation activities and coordinating available housing resources.  In coordination with other concerned agencies, the District Commander shall consult with the appropriate Housing and Urban Development Regional/Area Office about the availability of housing.  


b.  Local Coordination.  The District Commander shall coordinate relocation activities with displacement causing activities of other Federal, state, and local agencies to ensure that to the extent feasible, persons displaced receive efficient and consistent treatment and the duplication of functions is minimized.

3-11.  Public Information.  The displacing agency shall ensure the public receives adequate knowledge of programs involving relocations and that persons to be displaced are provided full information, at the earliest possible time, of matters covered by the Uniform Act.  Such matters include the benefits available, the application method for these benefits, and the right of administrative review, where applicable.  In some cases it may be necessary for the District Commander to establish a relocation office reasonably convenient to the majority of potential displaced persons.  The District Commander may establish liaison with real estate firms and realtors in the area to provide them with knowledge of the number of displaced persons and their replacement housing needs. Although this is a Government service for the benefit of displaced persons, considerable care and judgment should be exercised not to provide such services in a manner which would usurp the prerogative of private realtors or give the appearance of favoring any firms or individuals.

3-12.  Loans for Planning and Preliminary Expenses for Additional Housing.  Applications for loans proposed under Sec. 215 of the Uniform Act must be forwarded, with supporting facts and recommendations, to appropriate HQUSACE, Regional Integration Team, for approval and coordination with the lead agency as set out in 49 CFR, Section 24.205(b).

3-13.  Illegal Aliens Not Lawfully Present in the United States and the Uniform Act. (see 42 U.S.C. 4605 and 49 CFR, Section 24.208).  In accordance with Public Law 105-117, the November 1997 amendment to the Uniform Act, codified in 42 U.S.C. 4605, except in the case of exceptional and extremely unusual hardship, a displaced person shall not be eligible to receive relocation payments or any other assistance under this Act if the displaced person is an alien not lawfully present in the United States.  This amendment prohibits provision of advisory services and any relocation payments (i.e. residential moving, housing, rental, downpayment benefits and non-residential moving and reestablishment benefits). For further clarification, consult guidance provided by FHWA. 

3-14.  Willing Seller (Voluntary) Transactions.  In the event that an owner-occupant qualifies as a “person not displaced” under Section 24.2, 49 CFR, as a result of the voluntary conveyance of his or her property, the owner-occupant is not considered to be displaced and is not eligible for relocation benefits.  However, in such cases, a displaced tenant is eligible for relocation benefits.

3-15. Waivers of Policy.  Division Chiefs of Real Estate, or senior Realty Specialists, GS-15 or above, may authorize the waiver of any requirement of the Uniform Regulations not required by law in accordance with Section 24.7, 49 CFR.  Any question of legal interpretation or requirement should be reviewed by the Division Counsel.  The District Commander will submit a request for a waiver with recommendations and supporting documentation.  If the Division determines that the issue is controversial, requires HQUSACE clarification, or has national precedence, then the question should be submitted to HQUSACE (CEMP-CR) for general policy issues or to HQUSACE (CECC-R) for legal issues. 
CHAPTER IV:  MOVING AND RELATED EXPENSES

4-1 to 4-15.  Reserved.

4-16.  Applicability of Approval Levels.  The approval levels described in this section do not apply to cost shared projects except when the district is acquiring on behalf of the non-Federal sponsor.  Approval of moving and related expenses must be based on documentation sufficient to demonstrate to the reviewing and approving offices that the expenses incurred are reasonable and necessary.

4-17.  Approval of Actual Moving Expenses - Residential Move.  Claims for moving and related expenses for residential moves which are in excess of $25,000 require approval of the Division Commander together with complete documentation of expenses incurred, justification, and recommendation.  

4-18.  Approval of Actual Moving Expenses - Nonresidential Moves.  Claims for moving expenses and actual direct losses by a business, farm, or non-profit organization that are in excess of $250,000 require approval of the Division Commander together with complete documentation of expenses incurred, justification, and recommendation.   

4-19.  Waiver of Limits on Searching Expenses - Nonresidential Moves.  Pursuant to 49 CFR, Section 24.7, the Division Commander may waive the limit on searching expenses to relocate a business, farm, or non-profit organization.  Appropriate documentation of such expenses along with a justification statement shall be forwarded to the Division Commander for review and pre-approval on a case-by-case basis.

4-20.  Reasonableness of Claims.  The reasonableness of any amount claimed shall be governed, 

to the greatest extent possible, by the estimated cost of performing the service by commercial means.

4-21.  Nonresidential Fixed Moving Payment.  


a.  Computing Payment.  When computing payment for average annual net earnings of a business or farm, a zero will be used in lieu of any actual net loss.


b.  Substantial Change.  Determination of "substantial change" in the nature of a farm operation by the appraiser shall not be governed solely by earnings.  When the partial acquisition causes a substantial change in the use of the whole property, the fixed payment may be based on the earnings of the entirety.

CHAPTER V:  REPLACEMENT HOUSING


SECTION I.  PAYMENT FOR HOMEOWNERS

5-1 to 5-21.  Reserved.

5-22.  Differential Payment for Replacement Housing - Appraisal Breakout.  


a.  Lot Breakout.  Whenever the displacement dwelling is located on part of a tract which is larger than the average residential lot in the area or on a tract whose value is based on a higher and better use than residential, Section 24.401, 49 CFR and Section 203 of the Uniform Act require the replacement housing payment be based on the acquisition cost of the displacement dwelling.  This means a portion of the purchase price paid for the entire property must be attributed to the dwelling and the home site.  In such cases, the appraiser will insert a statement in the appraisal report reading substantially as follows: "The total appraised value of this property is $ X , of which $Y    constitutes the appraised value of the dwelling and homesite.  The sum of $ Y  will be considered the 'acquisition cost' of the dwelling for the purpose of calculating the displaced person's benefits."  However, if the eventual purchase price of the entire property should exceed the Government's appraised value, a proportionate share of the increase over and above the entire property's appraised value will be applied to the dwelling and homesite, unless there is evidence justifying a different acquisition cost for the dwelling and homesite in relation to the value of the tract.


b.  Notification to Owner of Breakout.  In situations such as the one described above, the owner should be advised of the separate dwelling and homesite value in connection with an explanation of the owner's overall benefits.  A contact for this purpose should be made prior to the conclusion of negotiations for purchase of the property.  If the owner rejects the Government's initial purchase offer, the owner should also be advised at that time that purchase of the entire property for any amount in excess of the Government's appraised value will result in a proportionate decrease in any differential housing payment to which the owner may be entitled.

5-23.  Contract for Rehabilitation or Construction of Replacement Dwelling.  


a.  Payment Eligibility. Pursuant to Section 24.403(c), 49 CFR, in lieu of purchasing a decent, safe, and sanitary (DSS) dwelling, a displaced person may contract for the rehabilitation of an existing dwelling, contract for the purchase of a dwelling to be constructed on a site provided by a builder or developer, or contract for the construction of a dwelling on a site which the displaced person owns or acquires for that purpose. 


(1)  Should the completion date of the rehabilitation or construction of the replacement dwelling be delayed, for reasons not within the reasonable control of the displaced person, beyond the time required for eligibility for payment, the District Commander (or the non-Federal sponsor in the case of a cost shared project) may determine the occupancy date as the date the displaced person enters into a contract for such rehabilitation and construction or for the purchase.  


(2) Displacement should not occur before an available comparable replacement dwelling has been identified.  However, the displaced owner may elect to contract for the purchase of a dwelling to be constructed by a developer or contract for rehabilitation or construction of a dwelling and relocate into interim housing.  Where comparable DSS housing is available and the person makes such election, rental assistance may be available in accordance with Section 24.403(e), 49 CFR, however, any such payment will be deducted from available housing differential benefits.  (This also applies to a tenant who originally rents then later converts to an owner-occupant.)


b.  Providing Information to Other Parties. Whenever a displaced person is eligible for a replacement housing payment, the District Commander (or the non-Federal sponsor in the case of a cost shared project) may, at the displaced person's request, provide a written statement to any interested person, financial institution, or lending agency about the displaced person's eligibility for and the requirements that must be satisfied before such payment can be made.  If the proposed replacement dwelling has been selected or if plans and specifications are available for the construction or rehabilitation of the proposed dwelling, the District Commander may, after inspecting the dwelling or plans and finding that they meet the required standards, include such finding and the amount of payment to be available in such statement.

5-24.  Verification and Records.  A written record of the determination that the replacement dwelling is DSS, with supporting details, will be made and placed with the records of the case, together with written verification of the purchase and occupancy of such dwelling.

5-25.  Advance Replacement Housing Payment in Condemnation Cases.  A property owner should receive the earliest possible payment of replacement housing benefits.  The following procedure will be utilized for Federal projects in cases involving condemnations.


a.  Amount of Payment.  An advance replacement housing payment can be computed and paid to a property owner after a declaration of taking is filed if the determination of the acquisition price will be delayed pending the outcome of the condemnation proceedings.  The District Commander may make a provisional payment of the estimated replacement housing differential payment due the displaced homeowner.  Such payment will be based on the amount of the Government's deposit with the court as estimated just compensation for the dwelling and homesite. The homeowner must enter into an agreement with the Government that provides:


(1) Upon final determination of the condemnation proceedings, the replacement housing 

payment will be recomputed as being the increased difference, if any, between the acquisition price determined by the court and the lesser of:  (a) the price paid for the actual replacement dwelling, or (b) the amount determined by the District Commander as necessary to acquire a (DSS) replacement dwelling; and


(2)  If the amount awarded in the condemnation proceedings for the dwelling acquired, plus the amount of the provisional replacement housing payment, exceeds the lesser of (a) the price paid for the actual replacement dwelling or (b) the amount determined by the District Commander as necessary to acquire a comparable replacement dwelling, the owner will refund the excess to the Government.  However, in no event shall the owner be required to refund more than the amount advanced as a provisional replacement housing payment.


(3)  A copy of the agreement shall be provided to the U.S. Attorney, along with a request to deduct any amount due the Government from the final settlement.


b.  Refusals.  If the property owner refuses to enter into such agreement, the replacement housing differential payment shall be deferred until the case is finally adjudicated, after which the replacement housing differential payment will be computed on the basis of the final determination, using the award as the acquisition price.

5-26.  Requirement to Receive Payment.  Before an eligible owner-occupant may receive a replacement housing payment, the displacing agency must verify the displaced person has purchased and occupied DSS housing within the required time limit.  The displaced person is not required to purchase and occupy the agency identified comparable replacement dwelling, but must purchase and occupy DSS housing to otherwise qualify for payment of housing benefits.  Upon such verification, the displacing agency will certify the owner-occupant did purchase and occupy such housing within the prescribed time limit.  Exceptions are granted for payments advanced pursuant to Sec. 213(b)(2) of Uniform Act, whereby occupancy may occur after the payment has been advanced.

SECTION II.  PAYMENT FOR TENANTS AND CERTAIN OTHERS

5-27.  Down Payment Assistance.  Eligible displaced persons electing down payment assistance under Section 24.402(c), 49 CFR shall receive the full amount allowed (to include last resort housing benefits) to apply toward the purchase of a DSS replacement dwelling.  However, if a displaced person purchases a DSS replacement dwelling before applying for down payment assistance and the actual down payment and closing costs total less than the full amount allowed, remaining benefits will be applied to the principal balance.  

SECTION III:  MOBILE HOMES

5-28.  Mobile Homes.


a. Mobile homes qualify as a dwelling.  A mobile home is a "dwelling" within the meaning of Uniform Act, regardless of whether the mobile home is considered real or personal property under appropriate state law.  A person displaced from a mobile home and/or mobile home and site is eligible to receive relocation benefits in accordance with 49 CFR, Part 24.


b.  Mobile Home /  Land Tenant.  If the displacement site is rented by the 180-day owner occupant, or 90-day tenant occupant, the displaced 180-day owner/90-day tenant occupant is entitled to a rental assistance payment as computed in Section 24.402(b), 49 CFR.  The computed payment may be used to rent a replacement site or it may be applied to the purchase of a replacement site or applied to the purchase price for a conventional dwelling or mobile home.


SECTION IV.  REPLACEMENT HOUSING-GENERAL

5-29.  Comparable Replacement Dwelling.  The key to replacement housing is to find a "comparable replacement dwelling."  Such a dwelling must meet the criteria set out in Section 24.2(d), 49 CFR.  Additionally, Section 205 of Uniform Act provides the occupant cannot be required to move from the acquired dwelling unless comparable replacement housing is available.


a.  Unusual Circumstances. As described in Appendix A, Sections 24.2(d)(2) and 404(c)(2), 49 CFR, only in unusual circumstances may a comparable replacement dwelling contain fewer rooms or, consequently, less living space than the acquired dwelling.  The District Commander may use any available resources such as state and local building codes, occupancy restrictions, housing authority guidelines, or other similar rules and regulations as a guide in determining what is adequate in size to accommodate the occupants. 


b.  Availability of Comparable Housing. If housing meeting the comparability criteria defined in the Uniform Regulations is not available on the market, the District Commander may, upon a proper finding of need, consider available housing exceeding these basic criteria.  


c.  Use of Mobile Homes for Conventional Dwellings. In accordance with Appendix A, Section 24.404(c)(2), 49 CFR, a new mobile home may be considered as a replacement dwelling for a very substandard conventional dwelling provided it meets DSS standards where comparable conventional dwellings are not available.


d.  Last Resort Housing. Whenever comparable replacement housing is not available, last resort housing provisions of Section 206 of Uniform Act will apply for owners and tenants.  Procedural requirements set forth at Section 24.404, 49 CFR, will be followed.  


(1) The Division Commanders and their senior GS-15 or above, Realty Specialist, may award benefits for last resort housing for Military, Civil Works and Support For Others projects.  No HQUSACE approval is required, regardless of the amount.  The authority for benefits in amounts up to $100,000 per displaced household, may be delegated by the Division, in whole or in part, to District Commanders and their Chiefs of Real Estate.  


(2) When approving or submitting a request for approval of last resort housing benefits, the District must prepare a decision memorandum documenting the necessity of using last resort housing and indicate the method of last resort housing is cost effective considering all elements which contribute to project costs.

SECTION V. REESTABLISHMENT EXPENSES - LEASING OF SPACE
5-30.  Reestablishment Expenses Payment Eligibility - Leasing of Space.  A business whose sole activity at the site is providing space at the site to others is eligible for Reestablishment Expenses and Search Expenses payments.  However, when a lessee subleases space, the lessee generally will not be eligible for a Reestablishment Expenses and Search Expenses payment for the business of leasing space.  There are two reasons for this.  First, as encountered in Federal projects, the subleasing of space typically is not a business but merely an expedient to defray the costs of space in excess of the business' needs.  Secondly, the space involved in the sublease could be all or part of the larger space leased out by the prime lessor.  In most cases, the prime lessor may be eligible for a Reestablishment Expenses payment for leasing the same space.  Paying the lessee for subleasing then could constitute a second or duplicate payment for leasing the same space.  However, each situation will have to be evaluated individually.  This position serves both to assure that eligible businesses are not excluded from reimbursement for costs imposed by a Federal project and to preclude eligibility from those entities whom we believe Congress did not intend to compensate when it limited the payment to "small businesses.”

CHAPTER VI:  APPLICATION PROCESSING

6-1 to 6-29.  Reserved.

6-30.  Relocation Data Worksheet.  Upon notification of initiation of negotiations, the relocation advisor will complete the Relocation Data Worksheet (Exhibit 6-10) for each owner, tenant or other person living on the premises.  A Worksheet will also be completed for each business, non-profit organization and farm. This Worksheet will be used as a coversheet for each application submitted throughout the relocation process to annotate all payments of benefits.  Each application must be properly documented with the authorizing section of the Uniform Act and/or Part 24, 49 CFR and include any necessary documents, receipts, etc. to demonstrate eligibility for payment of benefits.

6-31.  Application.  Although application forms may be self-explanatory, the displacing agency will render such assistance to the applicant as may be necessary to complete the appropriate application forms.  

6-32.  Determination of Relocation Benefits.  Applications for benefits will be reviewed in a timely manner.  After determining the amount of benefits payable, an ENG Form 4439, Determination of Relocation Benefits Due Applicant (Exhibit 6-11), shall be completed and processed for payment.  The Determination of Relocation Benefits Due Applicant form will accompany all applications for benefits as the authorization for payment coversheet. This form 

will include the appropriate cost code and REMIS/CEFMS tracking number. When there is a difference between the amount claimed and the amount determined payable, the applicant will be advised of the reason for adverse action taken on the application and will be informed of the right to appeal (refer to Section X).

6-33.  Documentation.  Each application for relocations benefits must be accomplished using an appropriate document signed by the applicants.  Application formats and other supporting documents to be used are found at Exhibits 6-12 through 6-19.


CHAPTER VII.  APPEALS

7-1 to 7-33.  Reserved.
7-34.  Appeal Process.  


a.  Adverse Determinations.  Prompt written notice will be given to an applicant of any adverse determination or payment of any amounts due on the applicant's claim.  This written notice should be identified as the final official decision and include a full explanation of the determination, together with a reference to, or quotation of, the provision of Uniform Act or regulations which may be involved in the decision.   There may have been correspondence prior to this point, but this official decision letter is the start of the appeal process.  


b.  Notification of Appeal Rights. 


1.  The applicant shall be advised that if he believes the decision made in connection with his application for benefits to be in error, he may file an appeal with the District Commander or the Chief of the Real Estate Division, in writing, within 60 days from the date of the notice of such decision, identifying any claimed errors and stating the basis for appeal; that he may appear or be represented by counsel at a mutually agreeable time and place, and may submit additional information at any time prior to final action on the appeal; that the appeal will be considered by the District Commander.  If action favorable to him cannot be taken by the District Commander, then the appeal will be submitted to the Division Commander and the applicant will be notified that the appeal is being sent forward. 


2.  The Division Commander will review the appeal and provide a written decision to the applicant, either favorable or unfavorable.  This written decision will state that it will be considered the final administrative decision unless the applicant request , in writing, within 60 days from the date of the decision, that the appeal be referred to Headquarter, U.S. Army Corps of Engineers, for additional review.  The written decision will notify the applicant that they may identifying any claimed errors or additional information in such request to refer.


3.  If the applicant request further review, then the appeal will be submitted to the Headquarter, U.S. Army Corps of Engineers for a final administrative decision.  


4.  The applicant shall be informed that acceptance of any amounts determined payable will not prejudice his appeal rights.


c.  Inspection of Materials.  The applicant will be permitted to inspect and copy all materials pertinent to the appeal, except materials which a responsible official in the Corps of Engineers has classified as confidential.  The District Commander may impose reasonable conditions, including copy fees and times of access on the person's right to inspect, consistent with applicable laws, including the Freedom of Information Act and the Privacy Act.

7-35.  Filing of Appeal.  An applicant may file a written appeal on an unfavorable determination of eligibility for payment of benefits or the amount of such payments.  After the final official decision letter made on his case or to a determination of benefits due to the applicant, a written objection by the applicant will be considered an appeal and will be promptly acknowledged as such.  Notwithstanding any additional correspondence or communication with the applicant, the appeal will be processed in accordance with these procedures unless formally withdrawn by the applicant.  An appeal which has been forwarded to a higher level of review may not be settled at a lower level without the concurrence of the highest level to which the appeal has been transmitted.

7-36.  Late-Filed Appeals. Although appeals are to be filed within 60 days after notice to the applicant of an adverse decision, the Division Commander may authorize acceptance of a late-filed appeal under certain conditions.  Receipt of a late-filed appeal should be reported to the Divison Commander with a description of all attendant circumstances prior to processing any such appeal.

7-37.  Processing of Appeals. Appeals will be processed as set out in 7-34.  An attempt will be made at each level to resolve the matter.. If a proposed solution at any level is satisfactory to the applicant, the case will be considered closed without further processing.


a.  Preparation of Appeal Reports. After receipt of the appeal, the issues cited by the applicant and any additional information furnished in support of the appeal will be investigated promptly by the District Commander.  A report of review will be prepared and submitted, which will include the following subheadings in chronological order:

     
(1) outline of the facts upon which the application was based, 

    
(2) initial decision from which the applicant has appealed, 

   
(3) basis for the appeal, 

    
(4) scope of the investigation, 

    
(5) factors considered in reviewing the case, and 

    
(6) decision on the appeal and reasons in support thereof.


b.  Notification to Applicant. The applicant shall have the right to request a conference concerning the appeal with the District reviewing official and to present any evidence relevant to the appeal at any time prior to action by such official.  The applicant will be promptly notified by the reviewing official as to the decision in the case at each stage of the appeal proceeding.


c.  Appeal Assembly. An appeal assembly may be submitted electronically.  Paper copies will include an original and copy.  Regardless of medium used, it will consist of the following items, which will be assembled in the order shown below with such variations or additions as circumstances may require.    

    
(1)  Report of review.

    
(2)  Written appeal and amendments.

    
(3)  Application with attachments.

    
(4)  Pertinent correspondence in chronological order.

    
(5)  Any other documents and information which have a significant bearing on the case.

7-38.  Review of Appeal by Division Commander.


a.  Division Level Review.  The Division Commander will review the appeal as expeditiously as possible to ensure the following:


(1)  The initial decision agrees with the facts, the provisions of Uniform Act, and the existing regulations;

(2)  The appeal assembly contains the necessary information in support of the decision and has been assembled as required by this regulation;


(3)  The applicant has received proper notice of any action taken on the application and has filed and submitted all information in support thereof; and


(4)  The District’s decision on the appeal is supported by the record.


b.  Division Commander Disposition.  If the Division Commander does not concur with the District Commander's recommendation, the assembly will be returned to the  District Commander for further consideration.  In the event the Division Commander determines that favorable action is warranted on the appeal, he is authorized to direct such a solution.

7-39.  Final Review of Appeal by USACE.  Authority to make determinations on appeals has been delegated to the Chief of Engineers. If requested by the applicant, HQUSACE will make final decisions on appeals based on recommendations received from the division.  Where recommendations are not approved, the appeal will be returned to the division for further consideration or for a directed solution.  If the appeal is denied, or full relief not granted, HQUSACE will furnish the applicant with a copy of the written determination on the appeal and advise the applicant of their right of judicial review.  The written determination on the appeal will include an explanation of the basis on which the decision was made and an explanation that this is the highest level of administrative review.  

7-40.  Dissemination of Decisions.  HQUSACE appeal decisions may be periodically disseminated to Division and District Commanders.  However, except as authorized by HQUSACE, the District Commander will not refer to such decisions in letters sent to other applicants when notifying them that favorable action cannot be taken on their applications.

CHAPTER VIII:  COST SHARED PROJECTS

8-1 to 8-40.  Reserved.
8-41.  Purpose.  This section provides guidance regarding relocation assistance for cost shared projects. 

8-42.  Relocation Planning.  The District Commander shall provide, as part of the total real estate cost estimate for all planning documents, relocation benefits and administrative cost estimates to carry out a local cooperation project.  This should be coordinated with the non-Federal sponsor.

8-43.  Non-Federal Sponsor's Responsibilities.  P.L. 99-662 (Water Resource Development Act of 1986), as amended, requires that non-Federal sponsors acquire all lands, easements, rights-of-way, relocations, and disposal areas (LERRD) for construction and subsequent operation and maintenance of the project.  Non-Federal sponsors must comply with the Uniform Act and 49 CFR Part 24, and/or with state laws and regulations that accomplish the same purpose and effect.

8-44.   District Real Estate Responsibilities. 


a. Capability.  Evaluation of non-Federal sponsors capability to comply with Uniform Act and Uniform Regulations.


b. Housing Availability. Determine the availability of sufficient DSS replacement housing. 


c. Notices. Assure that non-Federal sponsors have procedures in place to ensure that notices required by Uniform Act and Uniform Regulations are provided.


d. Appeal Process. Assure that the non-Federal sponsor has a process in place for appeals of relocation benefits in accordance with 42 CFR, Section 24.10.


e. Provide Samples. Provide a package to the non-Federal sponsor containing all necessary relocation forms, sample letters, etc.


f. Assist. Provide assistance and guidance where necessary.


g.  Monitor. Monitor the non-Federal sponsor for compliance with the Uniform Act and 49 CFR Part 24.


h.  Relocation Benefits Review. Review incidental costs associated the Uniform Act relocations assistance benefits submitted by the non-Federal sponsor for crediting purposes with sufficient supporting documentation to determine if the costs are allowable, allocable and reasonable. As a minimum, each package should include:

    
(1)  Copies of written notices required by law.

    
(2)  Copies of claim forms submitted by applicant with supporting documentation of each costs claimed.
    
(3)  Written report of determination of benefits due applicant by line item.

   
(4)  Notifications of denial of benefits, if applicable.

    
(5)  Copies of appeals, if applicable.


i. Review Credit Amounts. After Real Estate has preliminarily approved a credit amount for documented incidental costs in accordance with delegated authority, this amount should be reviewed and discussed with the Project Manager before the credit amounts are approved.


j. Approve Documented Incidental Costs Claims. District and Division Commanders and their Chiefs of Real Estate may approve incidental expense claims up to the amounts set forth in their respective delegations.

8-45.  Credits for Relocation Costs Prior to PCA.  In accordance with guidelines issued by the Secretary of the Army under Section 104, PL 99-662 (WRDA 86), non-Federal sponsors may receive credit for documented incidental costs associated with LERRD acquired for project purposes up to five years prior to execution of a PCA.  Relocation benefits paid in connection with LERRD acquired within that five-year period may be credited if the non-Federal sponsor complied with the provisions of the Uniform Act, or state laws and regulations which accomplished the same purpose and effect and the costs are allowable, allocable and reasonable.  See EC 405-2-12 for further guidance.

8-46.  Monitoring for Compliance.  


a.  Acquisition of LERRD. Project Cooperation Agreements require non-Federal sponsors to assure that the acquisition of LERRD will be in compliance with the Uniform Act and the Uniform Regulations.  In accordance with such assurances, the non-Federal sponsor must follow the provisions of 42 U.S.C. 4630, the Uniform Act, (aka Section 210, P.L. 91-646), which sets out the relocation payments, assistance, and services required.  The District Commander must monitor the acquisition of LERRD to ensure that the non-Federal sponsor has complied.  The District Commander shall require monitoring functions be adequate to assure the non-Federal sponsor's compliance. 


b.  District Responsibilities for Monitoring and Corrective Action.    


(1)  The District Commander will monitor compliance by the non-Federal sponsor with Uniform Act and Uniform Regulations.


(2) Any sanctions proposed against a non-Federal sponsor will be submitted to the appropriate HQUSACE, Regional Integration Team, for review and approval unless specifically set out in the approved agreement between the Department of the Army and the non-Federal sponsor.


c.  Land Acquired Prior to PCA.  Land acquired by the non-Federal sponsor for project purposes prior to the execution of a PCA may not be accepted by the District Commander until the District Commander has determined that the provisions of 42 U.S.C. 4627, the Uniform Act, (aka Section 207, P.L. 91-646), have been satisfied.  If the non-Federal sponsor has failed to comply with those provisions, such failure must be reported immediately to HQUSACE for resolution before the land can be accepted.

8-47.  Appeals of Decisions of Non-Federal Sponsors.  In cases involving a cost shared project, an applicant shall have the right to appeal an unfavorable decision concerning eligibility for payments, or the amount of such payments.  All procedures established by the non-Federal sponsor shall conform to the requirements of 42 U.S.C. 4633, the Uniform Act (aka Section 213, P.L. 91-464) and Section 24.10, 49 CFR.
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